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The judgment appealed from was rendered in the Circuit 
Court of the United States. for the District of Kentncky. on the 
first day of April, 1884; 

As Messrs. Shellabarger & Wilson, in their able and elabor- 
ate brief, have covered the whole case, this is but supereroga- 
tion, and I should apologize for filing it; which I do, by saying 
I do at their request. 

I will confine myself to an argument of facts, and apply only 
the general maxims of law and equity, as my counsel have so 
abundantly cited and commented on the authorities which set- 
tled the law applicable to this case. For the history and state- 
ment of the case, and assignment of errors, I refer to my coun- 


sel’s brief 
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ARGUMENT. 


There is no dispute that whatsoever right Davison had in the 
stock in controversy, passed to Mundy by the assignment of 
September 16th, 1882, recited in complainants’ Bill of Com- 
plaint. 

Was Davison the owner of the 379'% shares of stock at that 
time? Ifso, where and how did he become the owner? Did 
he acquire the stock by purchase from Appellee Davis? Which 
suggests the question? Was Davis ever the individual owner 
of the 379% shares? Or did Davison acquire the ownership 
through or by reason of the contract of November 10, 1873, re- 
cited in the bill of complaint, and by the division their partner- 
ship assets made by Davis November 11th, 1876? There is no 
dispute as to the execution of the partnership contract between 
Davis and Davison on the toth day of November, 1873; at 
which time Davis reduced their existing verbal agreement to 
writing ; and there is no dispute that Davis made the statement 
(Record pages 5 and 6), dated Syracuse, November 11, 1876, of 
their partnership dealings, and made the equitable division of 
their assets. Both in his answer and in his testimony Davis 
admits that said statement and division of stock of November 
11th, 1876 were made by him. : 

I scarcely need premise that the intent of the parties as gath- 
ered from their written agreement solemnly executed November 
roth, 1873, must prevail in determining this controversy. 

If said agreement contains ambiguity, it must be iterpreted 
most strongly against appellee, who drew it; and for the same 
reason, if the parties differ in their understanding of their con- 
tract it should be construed most favorably to Davison. 

Where there is no ambiguity, there can be no interpretation. 
Davison has testified as to their transaction under their contract 
of 1873, November !oth, in which he says on (page 17, Record) 


“We went on under the contract and purchased this stock. 
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There had been a verbal agreement first, by which we were to 
buy stock, for which Davis was to pay, and a considerable 
amount of stock had been bought under that verbal agreement, 
and this was simply putting in writing what we had agreed to 
verbally prior to that time. We had a settlement of our joint 
transaction in the stock of the Louisville City Railway Com- 
pany. The settlement was made hy Davis November 11, 1876. 
Subsequently, a note for the amount shown by said statement 
$6521.36, bearing date November 10, 1876, was given by me to 
Davis and for which I received his receipt and agreement to 
deliver me my portion of the stock amounting to 379% shares, 
which had been purchased under the said agreement. The receipt 
dated January 20, 1877, is the receipt from Davis to me for my 
note in settlement of the stock which had been purchased for joint 
account. 

Davis never at any time claimed to me that he was the own- 
er of the 379% shares of stock. Davis never returned my note. 
I did not notify Mundy that Davis had any claim on this stock 
other than that evidenced by his agreement of November 1oth, 
1873, the statement of joint stock account of November 11, 
1876, and the receipt of January 29, 1877. Col. Mundy under- 
stood the whole matter. He knew I was trying to get money 
to take up this stock, and had not been able to do it. Finally— 
owing him money—he said he could do it—and I transferred 
it to him in order that he might get his money. Col. Mundy 
paid me for it on the basis of $50 per share.” 

In the contract drawn by Davis, after reciting the amount of 
stock held by each, and expressing their desire to equalize their 
interests, and to acquire more stock, it is expressly stipulated 
that the stock each then actually or equitably held should be 
regarded as common property, cach party being entitled to the one- 
half ownership of said stock. \t was also stipulated therein that 
all subsequent purchases of stock should be made /or the joint 
account of the parties and should be likewise held by them in 
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common. And the consideration named as agreed on for the 
equalization of their respective interest, was ¢hat the actual costs 
of the stock held by each should be computed as of that date, and 
a note given by Davison at any time upon demand /or the 
amount which would be due from him for the equalization of thetr 
joint stock account, it being further agreed that the 215 shares 
then held by Davis should offset a like number of shares held 
by Davison in the account. It is evident that when the verbal 
agreement was made, Davis held only 215 shares, and he so 
states (page 35 record,) as he would have offset more, no doubt, 
against Davison’s then 812 shares had he then possessed more. 
It was their clearly expressed purpose to buy more stock on 
joint account, and at the time of putting their verbal agreement 
in writing Davis had evidently purchased the 975 shares from 
Bowman, Johnson & Co. for joint account, and which purchase 
increased their joint holding to 2002 shares. That Davis was 
to advance the money for their joint purchase, beyond their 812 
and 215 shares which they had pooled by their verbal and sub- 
sequently written agreement, is not only a fact distinctly proved 
by Davison, but is inferable from the provision in their written 
contract for the amount which should be due from him on their 
joint stock account for the giving of Davison’s note to Davis. 

It must be borne in mind that at the beginning of their part- 
nership Davison held 812 shares to Davis’ 215 shares, and that 
Davison introduced Davis to Bowman, Johnson & Co. for the 
purpose of having him buy their 975 shares for joint account, 
(see cross examination of Davis, page 33 Record). 

Ouestion—" Didn't Davison introduce you to Bowman, Johnson 
& Co. for the purpose cf buying that stock for the joint account of 
yourself and Davison?” Answer—* [ think so.” 

Ina further answer, (page 34 Record) Davis states that on 
the roth of November, 1873 he held 1200 shares, which includ- 
ed the 975 shares bought of Bowman, Johnson & Co, and he 


proves it directly on page 35 Record. 
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Question—When you entered into the agreement with Davi- 
son about purchasing stock in 1873 is it not a fact that you only 
held 215 shares of stock as stated in that statement of settle- 
ment? Axswer—Doubtless it is. 


Davis, in the face of the said agreement, to join their respect- 
ive stock as common property, in which each party should have 
a half ownership, and that all subsequent purchases of stock 
should be made on joint account, and should likewise be held 
by them ¢# common, and of his admission under oath, that Dav- 
ison introduced him to Bowman, Johnson & Co. for the purpose 
of buying this stock for joint account, under their said agree- 
ment, and that he did buy from them 975 shares, which in- 
creased his holding to 1200 shares—deliberately denies (page 
34 Record) that he bought the 975 shares of Bowman, Johnson 
& Co. for joint account under the terms and conditions of their 
contract, or agreement, which he reduced to writing November 
10th, 1873, and on the same page, attempts to deny that he had 
ever bought any stock on or for their joint account, but the pill 
being a little too big for him, he qualifies his denial by adding 
“except so far as we might be influenced by the terms of our con- 
tract,” which exception is an admission that he did buy for joint 
account. 

He denies that he verbally agreed with Davison to advance 
for him his proportion of the purchase money of stock bought 
on their joint account and charge him ten per cent. interest for 
the money so advanced (sce Record page 34) in the face of his 
written communication to Davison of November 11, 1876, (see 
Record page 5) which reads: ‘My dear Davison, I send you 
our joint stock account, as | have made it up for you to examine, 
and see if you think it right. I have put in your Keen stock 
at $3,600, as of date, when your note matured for that amount 
(to Keen}. I have also calculated simple interest at seven per 
cent. throughout on all the items, which is, I believe, the fair 
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way for both parties. You have paid at different times six, 
seven and ten per cent. I paid only seven, but it has cost me 
more than that to carry some of it (the stock) and our talk 
(agreement) at the kverett in November, 1873, was that you should 
pay me ten per cent. for what 1 CARRIED for you. So I think it 
fair to put it at seven all around.” And after making tabular 
statement of the stock, its cost and the interest, he concludes 
said communication thus; “ This is the result as I make it— 
that [ owe you 379% shares of stock, and you owe me $6521.36, 
as of November 10, 1876. Now if you find these figures cor- 
re€t I shall ask you to put the matter (your debt for my advan- 
ces for you) in such shape that it will be secured and gradually 
veduccd. Wad the enterprise (the management of the Company) 
proved a success, the stock would have been security,” &c. There 
are expressions in this communication which not only contra- 
dict the testimony of Mr. Davis in his denials referred to, but 
should mantle his cheek with shame when his testimony on page 
25 and 34 of record is read, wherein he states that when he pur- 
chased the Bowman, Johnson & Co. stock it was agreed between 
him and Davison that he would se// Davison enough of his stock 
to make their respective holdings equal, and that two days after 
he bought the Bowman, Johnson & Co. stock he drew the 
agreement, (articles of co-partnership, Exhibit No. 1,) for that 
purpose. That is to say, his understanding of their contract, 
as drawn by him, was that he had agreed therein to sell Davison 
379% shares of stock—which had cost them $7590—for $6521- 
36. If Mr. Davis understood by their contract of November ro, 
1873, and is allowed now to give to it that construction, that he 
agreed to sell to Davison, and give Davison the right to buy 
from him any stock at less than cost, it will be centradictory of 
the allegation of his answer, (page 8, Record,) wherein he says 
“that it was the purpose of said agreement to allow Davison the 
privilege of becoming interested in an amount of stock equal to 
respondent (Davis) ~pon paying the cost thereof.” 
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It was nowhere agreed in the contract of November 10, 1873, 
that Davis would sell stock to Davison, or that Davison might 
buy stock from Davis, nor is Davis in any way obliged therein, 
to sell Davison stock for less than cost. 

The court must bear in mind that the statement of their joint 
stock account made by Davis to Davison November 11, 1876, 
shows that he paid $20 per share for all the stock purchased 
on and after November 10, 1873, and that if he received Davi- 
son's note for $6521.36 on the 1oth of November, 1876, as he 
alleges, for the purchase from him of 379% shares of that stock 
he must have lost $1068.64 on the cost, besides the interest on 
the aggreyate cost, $7590, from November, 1873 to November, 
1876, which at 7 per cent. for the three years amounts to $1593. - 
go, and he consequently afflicted himself with a total loss of 
$2662.54. 

Notwithstanding the statement of Mr. Davis that he received 
the note of Davison for $6521.36 for the purchase price of 279% 
shares sold by him to Davison in accordance with their agree- 
ment of November 10, 1873, as he understood it. Will any 
honest and sane business man believe such a statement? He 
is contradicted by his answer in the case, (page 8 Record) and 
by his written statement made November 11th, 1876, (see Rec- 
ord, page 35,) which he says shows their transactions. 


Question—" I will ask you if this letter of November 11, 1876, 
shows the transaction as you understood it in 1876?” 


Answer—“ Yes sir; that I had given him the right to pur- 
chase the stock, and had made up the account in accordance 
with that and forwarded it to him. 

Now let us examine that statement made in the ietter of Nov- 
ember 11, 1876, and see what it discloses. In the first place 
Davis calls it our joint stock account, and he says their talk 
(agreement) at the Everett in November, 1873, was that Davison 
should pay him ten per cent. for what he carried for him. What 
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can he mean by carrying stock for Davison, other than that he had 
advanced the money for its purchase on joint account? He 
further says his statement leaves their joint stock account stand- 
ing with interest calculated to November 10, 1876, at seven per 
cent. per annum all round; with the result as he makes it, that 
“1 owe you 379% shares of stock and you owe me $6521.36, 
as of November 1oth 1876.” If he owed Davison 379% shares 
of stock it must have arisen from his division of their joint stock 
as his calculation shows it was, for he says, after stating the divis- 
ion: “and you owe me $6521.36, as of November 10, 1876.” He 
does not say “ for 379'% shares of stock I sold to you, or which 
you purchased of me.” __ 


His calculation shows it was for money advanced by Davis for 
Davison in the purchase of their joint stock. So that instead 
of his statement of November 11,1876, which he swears disclosed 
their transaction as he then understood it, showing that he had 
sold Davison 379% shares of stock for $6521.36, for which he 
received Davison’s note dated November to, 1876. It shows 
that all of their stock up to that time, 2383 shares, was held and 
treated as joint property, and that each was the joint owner 
and entitled to halt of it, on division, and that as Davis held 
1571 shares of it and Davison held only 812 shares of it, Davis 
owed Davison, (as he said,) 379% shares, and as in accumulating 
said stock, Davis had advanced in money $13,042 72 more than 
Davison, he consequently owed. Davis one-half of that sum 
$6521.36 for so much advanced for Davison by Davis in the 
purchase of their joint stock. 

There can be no question that Davis so understood the trans- 
action in November 1876, at he so states it in plain language 
of that date ; and that he considered Davison the rightful owner 
of 379% shares, under their agreement of 1873, is further evi- 
denced by his statement that he would have considered the stock 
sufficient security for Davison’s indebtedness to him, had the 
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enterprise (the management of the company,) proved a success, 
but as it had not, he asked Davison to put the matter in such 
shape that it (Davison’s debt,) would d¢ secured and gradually 
reduced. Davis then demanded of Davison his note for the said 
$6521.36 advance, which by their agreement of 1873, he had 
the right to demand at anytime. Ina letter dated at Syracuse, 
N. Y., January 9, 1877, (see Record, page 23,) Davis acknow- 
ledged the receipt of Davison’s note for $6521.36 and says: 


“ Your note for $6521.36 ts received. I put the interest at 
seven per cent. I have mislaid, for the moment, the memor- 
anda showing number of shares which I am @o deliver to you. 
It may be well for you to send me the exact figure.” 


And on the 29th of January, 1877, Davis sent to Davison the 
following additional receipt 


“ Received of C. G. Davison, his note dated November toth, 
1876, for $6521.36, payable one year from date, with interest at 
seven per cent. Said note is given me for the purchase of 379% 
shares of stock of the Louisville City Railway Company, now 
held by me and to be DELIVERED, upon payment of his note, to 
said Davison.” 


Davis, at that time had it in his power to exact terms from 
his debtor. He had received his note twenty days before for 
the debt, and had possession of Davison’s stock. So he worded 
the last receipt, so as to entitle him to hold Davison’s stock as a 
pledge or security for the payment of the note, to which Dav- 
ison subinitted. The receipt does not state that Davison had 
purchased the stock from Davis, but it does identify the part- 
nership transactions of 1873 and of 1876, by stating that Davis 
had purchased and held 379% shares of stock, which he owepD 
to and which he would deliver to Davison on the payment of 
the note which was given by Davison to equalize their stock 
account, that is, for advances made by Davis in purchasing 
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could not, and did not in any wise, affect the title or ownership 
of Davison. It was but consenting to the holding of the stock 
as collateral security for the debt—consenting to its retention— 
was equivalent to its delivery for that purpose, and treating the 
receipt as a pledge of the stock to Davis, could he, dy destroying 
Davison’s note, and by his private determination, divest Davison's 
title and make the stock his own? 

If it be true that Davis notified Davison before the maturity | 
of the note “ that he had had the risk of the investment for sev- 


eral years, and that if he (Davison) did not meet the note at | 
maturity, he (Davis) should not recognize any further claim of 

his to the stock in question,” as stated by Davis (Record, page y 
28). Davison could justly have deemed such notice but a dun 4 


or threat, because DAVIS DID NOT RETURN HIS NOTE to him then or 
subsequently, which should have beén done to close the trans- 
action. By the laws of Kentucky, where Davison resides, that 
note is not barred until fifteen years after maturity; and if it 
should happen that it has fallen into the hands of an innocent 
holder, the story that- Davis had destroyed it would be no defense 
against recovery. The destruction of the note is so unbusiness- 
like that it is hard to believe it was done before the stock had ( 
largely increased in value, possibly not until Davis had received 
a demand for the stock from Mundy, when he took this remark- 
able step with a view to make the stock his own property. Such 
unbusiness like act must throw a suspicion on the dona fides of 
Mr. Davis 

It is proper for us to remark just here, that it is to some ex- 
tent remarkable that the sworn statements of Davis are contra- 
dicted by all the writings made by him, which have been exhib- 
ited in the case, while the same writings fully corroborate the 
sworn statements of Davison. 

While there is an attempt to create an equity for Davis upon 
the hypothesis that Davison could have sooner redeemed his 
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stock, and that Davis carried it at risk and loss, the evidence 
shows there is no foundation for it. The partnership was unlim- 


‘ited as totime. Davison, as president of the company, became 


involved in difficulties, and was struggling to reduce the interest 
account of the company from ten to six per cent., upon which 
depended the life of the company, and which he was on the eve 
of accomplishing, as we learn from Davis’ letter of January th, 
1877, (Record p. 23,) in which he expressed his continued con- 
fidence in Davison, but from which letter we learn that Davis 
was riding the company heavily, as he was not only discounting 
the company’s coupons at ten per cent., but was charging very 
large commission in addition for the money advanced. 

In order that he might reap the fruits of Davison’s struggle, 
which he saw would culminate in success in a short time, Davis 
concluded to terminate their partnership in November, 1876 
which he did by the letter and statement of account of Nov- 
ember t1, 1876, to which Davison did not demur, but gave his 
note as required by their contract; and Davis knowing that the 
whole of Davisons's private fortune had been involved and con- 
sumed in his effort to keep the company afloat, saw the way to 
possess himself of the whole of Davison’s stock, which was on 
the eve of becoming very valuable, by terminating the partner. 
ship, demanding Davison’s note, which their contract authorized 
him to do, and by retaining Davison’s part of the joint stock in 
his hands, as security for the payment of the note. He was 
much too wise to turn over to Davison his share of said stock, 
as possibly by pledging it to some one else, Davison might have 
raised the money on it to pay Davis and defeat his project. So, 
after making the statement and getting Davison’s note, he so 
framed a receipt as to make the stock collateral security in his 
hands tor the payment of the note, and as a consequence gave 
him the right to retain it. He fixed the payment at one year, 
when at the time he knew Davison's helpless condition and his 
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mability to pay, unless he could get this collateral, as all of his 
stock, except this 379% shares had gone into the hands of 
Davis, as trustee, to settle with the Railway Company, any 
claim he might justly owe it on a final and fair settlement of 
accounts. And after cajoling Davison out of the 579 shares 
held as collateral by Bowman, Johnson & Co., Davis turned his 
back on him and demanded he should pay the note at maturity 
or forfeit the collateral. By his own showing Davis had carried 
the stock for Davison from 1873 to 1876. He says.in his state- 
ment of November 11, 1876: “and our talk (agreement) in the 
Everett, in November, 1873, was that you should pay me ten 
per cent. for what (stock) I carried for you,” (clearly admitting 
Davison’s ownership of the stock,) and he further stated that 
the stock would have been (continued) security, had the enter- 
prise, (the management of the road,) proved a success,” (which 
it finally did under the management of Davison in getting the 
bond interest of the company reduced from ten to six per cent 
before Davis became the president). So, even, according to 
the idea of Davis, the stock was in fact kept a good and sufh- 
cient security for the debt. 

The truth is, as shown by the testimony of both Davis and 
Davison, that a block of 379% shares could at no time have 
been bought, and would not have been sold by Davis for less 
than $20 per share, consequently this stock was always worth 
$1068.64 more than the debt, and as it began to draw dividends 
at the rate of three per cent. semi annually, on the first day of 
October, 1881, which has continued since, the said debt has 
been continually reduced, and the security enhanced. There- 
fore Davis has never carried this stock one day at risk 

Davison had accomplished the thing upon which Davis pre 
dicted the long lease of life for the Company, to wit, the re- 
duction of interest on the bonds, and had thereby given value to 
the stock. 
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Davis had the right and privilege of t: rminating the dai/ment 
at any time after the maturity of the note, and his way by law 
was distinctly pointed out, but instead of pursuing the well de- 
fined mode, he adopted the extraordinary one of destroying the 
note of his debtor, possibly to avoid accounting to him for any 
surplus. Canhe now be heard to complain that he has been 
caught in his own trap, even were he the sufferer, which we by 
no means admit he is? Davis knew before the maturity of 
Davison's note, of the material betterment of the condition of 
the Company by the reduction of interest on its bonds, which 
he said would secure for it a long lease of life. He came into 
the management very shortly afterwards, and has ever since 
controlled its fortunes. He has sworn that the stock began to 
appreciate in 1878, which was immediately after reduction of 
the interest which Davison had effected. Why, then, should 
he alone profit by the prosperity of the Company and increased 
value of the stock, when his presidential services have been 
fully compensated by his salary? 

If Davis sold Davison the stock in controversy on the 29th 
of January, 1877, or at any time, and if it is not true that said 
stock was set apart by him in the division for Davison, by his 
statement made November 11, 1876, then the partnership deal- 
ings remain unsettled to this day, and Davison is entitled to have 
an accounting. The basis of division is certainly, and no doukt 
correctly stated in the account rendered by Davis November 
11, 1876. It has ever since been concurred in by Davison, 
wherefore we may justly say it is fired, and by it Davison is 
entitled to have from Davis 379% shares of the capital stock of 
the Louisville City Railway Company, under their contract of 
November 10, 1873. If Mr. Davis has solid to Mr. Davison, 
conditionally, ofker 379% shares of that stock, that transaction, 
does not enter into this suit. 

Davis has certainly suffered no injury by the failure of Davi- 
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son to redeem the stock, as he has been using it all the time to 


vote himself into office and to prevent Davison from obtaining 
any office of profit or honor in said company. 

It is no argument, and certainly should not work a forfeiture, 
that Davison was very much depressed in circumstances, and 
could not redeem his stock. Equity shields such unfortunates. 
Besides, he had another creditor, who was entitled to have the 
surplus proceeds of the stock applied towards the payment of a 
much larger debt than that held by Davis, and who tendered Davis 
his full debt and interest, and we can see no difference, whether 
that other creditor or Davison should pay the claim of Davis. 
The law of Kentucky holds that six per cent. per annum fully 
compensates the celay in paying a debt, but Mundy tendered 
to Davis his full claim with seven per cent. per annum interest, 
according to the contract between Davis and Davison. 

There was always a value in the 379% shares of stock, be- 
yond the debt to Davis, and equity demands that Davis shall be 
satisfied with his pound of flesh, and surrender the stock to 
Mundy, who, as creditor of Davison, has some equities that 
should not be disregarded here. He purchased the 379% 
shares of stock from Davison for its full market value $18,375, 
out of which he agreed with Davison to pay his debt to Davis 
and take up his note, and for the balance he agreed to cancel 
and did cancel Davison’s debt to himself. If Davis had a better 
title to the stock than is disclosed by the contract of 1873, the 
statement of their joint account of 1876, and the receipt of 1877, 
it should have been made known to the world, that Mundy 
might have had notice, w/rch the destroying of Davison's note 
and the secret resolve of Davis were not. Mundy, as every bus- 
iness man would have done, read those papers as part and parcel 
of the same transaction. The contract speaks in plain, unam- 
biguous language ; the account rendered is of transactions under 

that contract, and it so states; it provides for the delivery of a 
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balance of stock due to Davison on division, and provides for 
the giving of Davison's note for the amount found to be due 
from him for the equalization of their joint stock account; it 
fixes that balance at $6521.36, and states that the shares of stock 
owing to him under their contract, on division, is 379 ‘3; and the 
receipt is for Davison’s note for the $6521.36, the exact amount 
stated in the account as due from him to equalize their joint 
stock account. 

We do not know how the English language could more 
certainly designate these papers as being part of the same trans- 
action, and they show beyond question that through their joint 
or partnership dealings, Davis held 379% shares of stock that 
he “ owed to,” and which belonged to Davison, ‘while he held 
Davison's note for $6521.36 for advances for him and retained 
Davison's said stock as collateral security for its payment, which 
stock being @ pledge, Mundy had the right, under his assign- 
ment, to redeem, by paying to Davis his debt and interest. 

In this controversy as between Mundy and Davis those papers 
must speak for themselves, unaided by any construction of 
Davis, as Mundy in his deal with Davison relied on them, having 
no other information. 


The case of Honore vs. Hutchings, 8 Bush, 687, (Ky. Rep.) 
stands on all fours with this case. The syllabus states the case. 


“ Hutchings and Honore, in 1861, jointly purchased thirty 
acres of land near Chicago, Ill. Hutchings advanced the entire 
purchase price, took a conveyance to himself, and executed a 
writing in which, among other things, “it is agreed between said 
parties that when said land is sold said Hutchings is to have 
first his $6000 so advanced and ten per cent. interest, and 
the profits over and above said sum are to be equally divided 
between said parties This agreement is to continue eighteen 
months, when, if the property has net been sold, said Honore 
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is to pay one half of the sum so advanced, with the accrued 
interest, or said Hutchings is to be sole owner of the same.” 
The land was not sold in eighteen months, and Honore failed 
to pay any part of the sum so advanced. In 1869 Hutchings 
sold the land for $100,000, and refused to pay any part thereof 
to Honore, who brought suit for half the net profit.” 


Judge Lindsay in delivering the opinion of the court said* 

“*The evidence conduces to show that the land was bought 
upon very favorable terms, and that the parties making the pur- 
chase had every reason to believe that a great speculation had 
been secured. It is not to be doubted but that it was through 
the exertions*and superior information of Honore that the in- 
vestment was made. During the first two or three years the 
land did not advance in value as rapidly as they anticipated, and 
no sale was made within the stipulated time. Honore, who 
appears to have been greatly embarrassed, failed to pay one- 
half the purchase price and accrued interest thereon, and Hutch- 
ings insists that by reason of such failure, he forfeited the inter- 
est secured to him in the purchase. Honore insists that under 
the terms of their purchase he was a joint owner with him in 
the land purchased, and entitled to one-half the net profit. 

“*The legal title having been conveyed to Hutchings, the first 
question to be determined, is whether or not the written agree 
ment executed by him to Honore so far modified the legal effect 
of this conveyance, made with the knowledge and consent of 
the latter, as to raise by implication of law a trust in his favor 
to the extent of one-half the land. By the common law im- 
plied, trusts are generally raised upon the supposed intention of 
the parties, &c. In this case it is insisted that no part of the 
purchase money was paid by Honore. But it is well established 
that if a joint purchase be made in the name of one party, and 
the other secures to be paid his part of the purchase price, he 
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will be entitled to his proportion of the property purchased, as 
a resulting trust, (Wray vs. Steele, 2; Vesey & Bea., 388; Tif- 
fany & Bullard on Trusts and Trustees, 97.) In this case we 
have written evidence that Hutchings bought the land joint- 
ly with Honore, that Honore secured to be paid his share of 
the $6000, the purchase price, and ten per cent. interest there- 
on, which sum had been advanced by Hutchings on the joint 
purchase ; that the parties were to share equally the profits, &c. 
‘ £ “* It becomes necessary to determine the legal effeét of the 


‘condition of forfeiture contained in the writing upon which 
onore relies. It was argued that if the land was not sold at 
the end of eighteen months, Honore was to pay one-half of the 
sum advanced with the accrued interest, or Hutchings wa: to 
be the sole owner of the land. 

“* Tf it can be gathered from this that Honore took no vested 
interest in the land under the purchase from Tierman, but was 


' 


merely the agent of Hutchings to sell, and was to receive one- 

half of the net profits as compensation, then it follows that the 

contract between the parties was in the nature of a conditional 

sale from Hutchings to Honore, and as time is of the essence 

~ of such contracts, the failure of Honore to render prompt pay- 

ment of the stipulated amount, puts it out of the power of a 

- court of equity to grant him relief. But to give such a con- 
struction to this latter clause, not only makes it repugnant to 

the remainder of the agreement; but makes it nullify every other 


stipulation or provision of the writing. 
As we have before stated, a trust resulted in favor of Honore 


> to the extent of one half of the purchase; this interest he 
; pledged to Hutchings to secure the repayment to him of one- 

half of $6000. In pursuance of their agreement Hutchings took 
i the title to the land and was allowed to control the same ; but 
: the conveyance of Tierman to Hutchings, and the agreement 
between Hutchings and Honore, constitute in law but one in. 
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strument and must he construed together as though the one had 
been incorporated into the other (Powell on Mortgages). When 
so construed it appears that the one took an absolute title to the 
joint property for both. In such a case the evus devolves on 
the party who claims the contract was a conditional sale (Ed- 
rington vs. Harper, 3 J. J. Marshall, 356). 

“*The contracts show that Hutchings took the title to secure 
the payment of the money and interest that might accrue upon 
the same; such an arrangement is perfectly consistent with the 
idea of a mortgage, and though we may doubt as to whether or 
not the absolute conveyance to Hutchings was intended to 
operate only as such, yet the rule is, that in all doubtful cases 
the law will construe a contract to be a mortgage, because such 
a construction will be most apt to attain the ends of justice and 
prevent fraud and oppression. (Skinner vs. Miller, 5 Littell 86). 

‘** We do not regard it as material that Honore was insolvent 
and that Hutchings tvok no other security for his money than 
the land itself, nor that, under our construction of the contract, 
in case the property decreased in value, it was optional with 
Honore whether he would pay or not, and if he failed to pa 
that Hutchings would be without remedy as to his share of the 
loss. In the case of Edrington vs. Harper, it was expressly 
agreed that it should be optional with the mortgagors whether 
they would repay the money advanced or not, and yet the court 
held that this being virtually the fact in any mortgage as to 
whether the condition should be forfeited or not, it could not 
have the effect of converting what would otherwise have been 
a mortgage into a conditional sale. 

“*The fact that Hutchings was to have interest on the money 
advanced from Honore, tends very strongly to show that it was 
a loan. (Colwell vs. Wood, 2 Watts, 196.) 

* Hence we conclude that Hutchings held the legal title to 
one-half of the land in trust for Honore, and that the latter is 
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the land.” 


We have thus quoted largely from: this opinion because it 
states the law as it is now and has always been accepted in 
Kentucky upon the questions involved in the case at bar. 


Judge Barr says, in the opinion rendered: “the fair construc- 
tion of this receipt must be that the note was the purchase price 
of stock owned by Davis and sold to Davison,” and upon that 
theory decided the case. We have shown such construction 
contradicts Davis’ understanding of the contract, as it would 


_ be a sale much below the cost of the stock. Davis says, in his 


sworn answer, (page 8 Record,) that “it was the purpose of 
said agreement to allow to said Davison the privilege of becom- 
ing interested in an amount of said stock equal to respondent, 
upon paying the cost thereof.” Davis shows by the statement of 
November 11, 1876, that he paid $20 per share for all the stock 
he bought, (see Record page 6,) and this 379% shares with 
interest added from November, 1873, when he bought it, to 
November, 1876, when he says he sold it to Davison for $6521.36 
—had cost him $9183.90. So, by his own showing and under- 
standing, the receipt could not be construed a sale from Davis 
to Davison without stultifying Davis. Besides, if Davis intended 
by the receipt to evidence a sale by him to Davison, how easy 
it would have been for him to have added after the word purchase 
the little words “ from me,” which would have made construction 
unreccessary. But when we read his receipt of January 2th, 
1877, intelligently, and in connection with the contract of 1873, 
and the statement of joint stock account of 1876, and remember 
that Davis had already on the oth day of Fanuary, 1877, recepted 
by letter to Davison for the note for $6521.36, (see Record page 
23,) which made the paper of January 29, 1877 unnecessary as 
a mere receipt; we caggot avoid the conclusion that Davis 


entitled to one-half of the net profit realized upon the resale of 
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mtended by that paper to accomplish what he suggested in the 
statement of November, 1876, to secure the debt of $6521.36, by 
claiming the right to retain as a pledge, with his consent, Dav- 
ison’s stock, which Davis certainly had purchased for joint ac- 
count in 1873, as his statement shows. This new arrangement 
was necessary if Davis purposed to retain the stock as security, 
as their contract provided only for the giving of Davison's note 
on demand, for the balance found against him on settlement, 
and not for the pledging of the stock. 

If by possibility the receipt of January 29th, 1877 can be 
construed independently of the contract of November 1toth, 
1873, and the statement of joint account of November 11th, 
1876, and if the words thereof can be twisted out of their true 
significance, into a contract of that date for a sale (which 
would contradict Davis, who swears that he made the sale in 
1873, to Davison). The title in the stock passed to Davison 
on the delivery of his note to Davis, prior to January 9, 1877, 
as by the note Davison bound himself fur the payment of 
$6,521.36 for the 379% shares of stock one year after the date 
of said note, November 10, 1876; and so far as we are informed 
by the testimony, the note contains no conditions or reserva- 
tions ; but was a simple obligation of Davison to pay so much 
money, unconditionally, at acertain time, If the note contained 
a condition that the title to the stock should not pass until the 
note was paid, the onus was on Davis, who claims to have de- 
stroyed the note, to prove such condition. 

In the case of Heryford vs. Davis, 102, U. S. R., 235, 243, 
the court points out the distinction between a conditional sale 
and a mortgage or pledge of personalty, which, said the court, 
“is not in the name the parties give their instrument, and not 
alone in any particular provisions it contains, disconnected from 
all others, but in the ruling intention of the parties, gathered 
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from all the language they have used The form of the instru- 
ment is of little account. Where the contract contains elements 
of sale and transmission of ownership it is unmeaning for the 
parties to say it shall not amount toa sale. This contract has 
all the elements of a sale. The vendable price of the cars was 
fixed and notes given therefor by the purchaser; which notes 
became the absolute property of the vendor.” Nhat was it but 
treating the notes given for the price of the cars as a debt ab- 
solutely due the vendor ? What was it but treating the cars as 
security for the debt? It was the intention of the parties that 
the ownership of the cars shovld pass at once to the vendee, in con- 
sideration for becoming debtor for the price. Notwithstanding 
the effort to cover up the real nature of the contract its sub- 
stance was an hypothecation of the cars to secure a debt due the 
vendor for the price of a sale. Giving the property as security 
for payment of the debt is the very essence of a mortgage, 
which has no existence in the case of a conditional sale.” 


When the note was given by Davison to Davis for the pur- 
chase price of the stock it became the absolute property of 
Davis, and the ownership of the stock passed at once to Davi- 
son in consideration for becoming debtor for the price. 

As it is ‘expressed in the additional receipt of January 29, 
1877, that the purpose was for Davis to hold the possession of 
the stock until the note was paid, inquiry as to the intent of the 
parties is ended, and the transa¢étion having the very essence of 
mortgage, which does not exist in the case of a conditional sale, 
We do not see that the position of appellee is bettered, by con- 
struing the receipt of January 29, 1877, as an independent in- 
strument, into a contract of sale. 

Mr. Benjamin, on Sales, page 218, says, “ by the law of mod- 
ern times the consideration for the sale is the purch? er's odf- 
gation to pay the price, and not the actual payment of the 
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money.” He quotes Parke J. in the case of Dixon vs. Yates, 
§ Ald. & El. 313, 340, who laid down the doctrine thus : 


“TI take itto be clear that by the law of England the sale ofa 
specific chattel passes the property in it to the vendee without 
delivery, when by the contract itself the vendor appropriates to 
the vendee a specific chattel and the latter thereby agrees to 
take the specific chattel and to pay the stipulated price; the 
parties are then in the same situation as they would be after a 
delivery of goods in pursuance of a general contract. The very 
appropriation of the chattel is equivalent to delivery by the 
vendor, and the assent of the vendee to take the specific chattel 
and to pay the price is equivalent to his accepting possession. 
The effect of the contract, therefore, is to vest the property in 
the bargainee.”’ 


He also quotes Bailey J., who, in Tarling vs. Baxter, 6 B & C, 
360, said : 

“The rule of law is that where there is an immediate sale, and 
nothing remains to be done by the vendor as between him and 
the vendee, the property in the thing sold vests in the vendee.”’ 
The same doctrine is announced in Stone vs. Hodges, 14, Pick- 
ering 81. 

In the exhaustive opinion rendered in Harkness vs. Russell, 
118 U.S. R., page 666, &c., the matter of conditional sales is 
very fully discussed by this Court. In the notes given by the 
purchaser for the engine in that case, it was expressly ayreed 
that the title should remain in the seller until the notes were 
paid, and it was further provided that the seller should have the 
right to retake possession, when he might deem his debt insecure, 
which the court held to be a conditional sale. If the receipt of 
January 29, 1877, in this case, be construed a contract of sale, 
neither does it nor the note given by Davison, secure the title 
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in Davis, All that can possibly be construed from the receipt, 
is that Davis should retain possession as security, and it must 
therefore be construed a mortgage, under the decision in Hark- 
ness vs. Russell. 

We will here notice that Mr. Davis in his answer traveled far 
trom the merits of the case to state “that Davison in 1877 was 
and had been the president of the said railway company, and 
had charge of its funds and became largely indebted to said 


company for money belonging to said company, used by him for 


individual purposes ; that the friendly relations between him and 
respondent at once (1877,) terminated, and no further intercourse 
has been had between them ;"’ which latter statement is contra- 
dicted by the letter of Mr. Davis, dated January 16, 1878, 
(Record page 22,) in which he proposes to exchange through 
Norris, his bonds for 579 shares of Davison’s stock, held by 
Bowman, Johnson & Co., as collateral, and in which he says: 


“I think it would be best for me to arrange that with Norris, 
ifI can. You and I together hold majority, and ought to keep 
it, in spite of our recent differences. By keeping it we advance 
both of our interests.” 


The court below erred in failing to sustain complainants’ 
motion (see Record page 10,) to strike out of respondent's 
answer the foregoing and other irrelevant and impertinent mat- 
ters, recited on page 10 of Record, as Davison’s right to the 
stock could not be affected by such statements, nor could the 
title of Davis be improved thereby. - 

If Mundy was, by virtue of his assignment, entitled to redeem 
the 379% shares of stock, his tender of the debt and interest to 
Davis on the 21st of January, 1883. stopped the running of in- 
terest on Davison’s debt from that day. It is avery old doctrine 
that when the money due is tendered to the person entitled to 
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it, and he refuses to receive it, the interest ceases. 3rd Camp- 
bell, 296; 8th East, 168; 3rd Binney, 295. Mundy is entitled 
to the stock and its earnings, with interest on the dividends 
collected by Davis, while Davis is entitled to $6521.36 with in- 


terest at seven per cent. per annum, from November roth, 1876, 
to January 2Ist, 1883. 


MARC. MUNDY. 
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The writings between the parties to this case are made up 
of an agreement dated the 10th day of November, 1873 ; a 
letter stating the outcome of that agreement, dated Novem- 
ber 1ith, 1876, and an agreement dated January 29th, 
1877. 

The agreement of the 29th of January, 1877, is admitted 
to be very plain. That is, | understood counsel for the 
complainant to say that if it was the only paper in the case 
there would be no difficulty in it. That agreement is in the 
shape of a receipt from Alex. Henry Davis to C. G. Davison 
for a note of the latter dated November 10th, 1876, payable 
ut one year with interest at 7 per cent. The receipt states 
expressly that the note is given ‘*‘to me for the purchase 
of 379 4 shares of the stock of the Louisville City Rail- 
way Company now held by me, and to be delivered upon 
payment of his note to said Davison.”’ 


This note, it appears, was given a day or two before the 
receipt was executed, and fell due onthe 10th of Novem- 
ber, 1877. It has never been paid, nor has there been any 
offer of payment made until January, 1888. The suit is 
now brought to require Davis to transfer to Mundy, as 
assignee of Davison, the stock mentioned in the receipt. < 
It is insisted on the part of the complainants that the 

action is not for the specific performance of a contract ; | 
that the 279 $ shares of stock was not stock purchased by 
Davison from Davis, as the receipt recites, but stock which 
belonged to Davison, and was by him pledged to Davis for 

a loan of money represented in the note. | 


Now, we respectfully submit : 


1. That this is a bill for the specific performance of that 
contract, 


2. That if it is a bill to redeem a pledge, vet that it can- 
not be maintained. 


The original agreement between Davison and Davis was 
manifestly executory. It recites that Davis held or was 4 
equitably entitled to hold 1,200 shares of stock in the Louis- (. 
vill City Railway Company, and that Davison was equit- 1 
ably entitled to hold 800 shares of the same stock; that 


these two proposed equalizing their respective interests as | 
between themselves and to acquire possession of a greater 

amount of the said stock. It was agreed as the considera- , 
tion of the equalization of these respective interests by the dn 


parties that the actual cost of the stock held by each party 
should be computed as of that date and a note given by 
Davison at any time upon demand for the amount thus 
shown to be due from him for the equalization of said stock 
account and that in case of the death of either of the 
parties to said contract within one year from the decease of 
that party the other party should have the right to buy his 
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stock at 825 per share if within twelve months, with an 
advance of $10 for each succeeding twelve months. It is 
true that this agreement does say that the stock ‘‘ now 
actually or equitably held by the parties thereto respect- 
ively should be regarded as common property, each party 
to be entitled to a one-half ownership of said stock for the 
consideration hereafter mentioned’; and it was also agreed 
that all purchases of the said stock that should be made 
thereafter should be so made for the joint account of each 
of the parties to said contract and be held by them in com- 
mon. This language is what creates the only difficulty in 
the construction of the contract or agreement. The con- 
tract was drawn not by a lawyer but by one of the parties, 

The object of the agreement is declared to be the equaliz- 
ation of the interests of the two parties. That is to say, 
the agreement says, not that it was the purpose of the two 
parties to hold all of the stock in common but that each 
one of them should hold the same number of shares of 
stock. It was never intended, for instance, that Davison 
and Davis should hold 2,000 shares of stock in common or 
3.000 shares of stock in common; but that if the stock of 
both parties made 2,000 shares each party should hold 1,000 
shares, and if their stock together should amount to 3,000 
shares that each party should hold 1,500, It cannot be that 
Davison was to be invested at once with an interest in half 
of the stock owned and to be purchased by Davis without 
paying anything whatsoever to make up the difference 
between their two holdings. The contract it will be 
observed does not attempt to give the exact amount of 
stock held by either party, but it shows that Davis held 
fifty per cent. more stock than Davison, and it could not be 
intenled that Davison should become the owner of an 
undivided half of twelve hundred shares, and Davis the 
owner of an undivided half of 800 shares without Davison 
paving for this equalization. 

Moreover the conduct of the parties makes the contrary 
construction plain beyond controversy. Thus in his letter 


of the 11th of November, 1876. Davis, after stating the 
stock owned by him, ineluding that which he had pur- 
chased since the date of the contract of November 10th, 
1873, and the stock owned by Davison, divides the whole 
into two equal parts and figures it out that Davison is to 
receive from him 379$ and is to pay him $6,521. This 
shows clearly that the parties never intended to hold all of 
the stock owned by both of them as common property, but 
as we have above argued each was to hold one half in his 
own name. In other words their interests were to be 
equalized by each holding the same number of shares of 
stock and not by both holding all the stock as joint or 
common property. And this construction is made still 
Clearer by the terms of the receipt, which we have before 
given, in which it is expressly stated that the note of 
Davison is given to Davis for the purchase of this stock 
and that Davis is to transfer it to Davison upon payment 
of the note. 

Now, whatever may be the construction of the first agree- 
ment, the practical construction which the parties have put 
upon the arrangement is plain bevond controversy; and the 
terms recited (if not admitted as the construction which the 
parties gave to the original instrument) is such a new con- 
tract which they were as capable of making as they were 
the first contract. It seems to us, therefore, to be clear that 
only upon the last contract can the suit be founded. 

Everything that was to be done under the first contract 
lias long since been done. In other words, the contract has 
come to an end and been merged in a settlement, evidenced 
by the note of 10th of November, 1876, and a receipt of 
January 29th, 1877. Every question which the parties 
could have disputed among themselves is set at rest by 
these two plain instruments, Davison on the one hand 
agreeing to pay Davis so much money at such a time, and 
Davis on his side agreeing to transfer so much stock pro- 
vided that note should be paid. 


Now, Davis, by the fragment of a letter to Davison dated 


a | 


November 11th, 1876, which is preserved to us, expressly 
calls Davison’s attention to the fact that he desires this 
matter to be settled: that the stock is not sufficient secur- 
ity, the eaterprise not having proved a success, and ear- 
nestly requiring a final settlement of it. Following out this 
letter, we find that Davis testifies that in the early part of 
November, 1877, he wrote to Davison saying to him ex- 
pressly that if his note, which would be due in a few days 
thereafter, was not paid, he would no longer recognize any 
claim of his to the stock. Davison in his deposition ad- 
mits the receipt of that letter from Davis. We ask the 
Court to read carefully Davison’s deposition, and to see 
whether it does not bear out the assertion which we now 
make, that although he corrected and added to his deposi. 
tion after he hal seen Davis’ deposition, he nowhere denies 
what Davis says in reference to the contents of this letter, 
nor denies that he has the letter in his possession. We 
take it, therefore, for true beyond controversy, and ad- 
mitted by’ Davison, that in the early part of November, 
1877, Davis gave him this formal and positive notice. Of 
course if this be the case the action cannot be maintained. 
Counsel for complainants admitted on the argument that if 
this was an action for specific performance, the complainants 
must go out of court, because a suit for the specific perform- 
ance of a contract to transfer stock would not be entertained. 
It is certainly true that the complainants will have to go 
out of court if this isan action for specific performance, but 
not for the reason given by complainant's counsel. The 
true reason is the lapse of time that has ensued and the 
laches of the complainant. 

In Preston es. Preston, 95 U. S., 203, it is held that 
courts of equity will refuse relief by specific performance 
where, by the statutes of limitation, an action at law would 
be barred for the property. In the case at bar an action at 
law would be barred for this stock, it having been more 
than five years between 10th Nov., 1877, when Davison’s 
right of action accrued and the filing of this Bill, the prop- 


6 


erty in controversy being personal. But this is not all. 
The best statement of the doctrine in reference to the spe- 
cific performance of contracts we know of, is contained in 
Rogers rs. Sanders, 16 Maine, 92. The discussion is as to 
when time is of the essence of the contract. 

‘Tt is not of the essence of the contract, where the 
‘object is security for the payment of money; and in the 
‘‘ordinary case of the sale of an estate, the general object 
‘** being the sale for an agreed sum, the time of payment is 
‘regarded as formal, and that stipulation as meaning that 
‘the purchase shall be completed within a reasonable 
‘time, regard being had to all the cireumstances (1 You. 
‘and Coll., 415). Time is not, however, insuch cases, to be 
* altogether disregarded, but to entitle him to relief where 
‘time is not essential, the party asking it must show that 
‘circumstances of a reasonable nature have prevented a 
‘strict compliance or that it has been vecasioned by the 
‘fault of the other party, or that a strict compliance has 
‘*been waived. Where he has been guilty of laches, and 
‘ offers no satisfactory reason for it, and the other party 
‘Shas not waived or acquiesced in it, no relief can be 
‘‘oranted. -In Lloyd es. Collett, as reported in 4 Ves., 689, 
‘note {[b], the Chancellor says: ‘ 1 want a case to prove 
‘*that where nothing has been done by the parties, this 
‘Court will hold in a contract of buying and selling, a 
‘rule that certainly is not the rule at law, that the time is 
‘*not an essential part of the contract. Here no step has 
* been taken from the day of sale for six months after the 
‘expiration of the time at which the contract was to be 
“completed. If a given default will not do, what length 
‘of time willdo’ It is true the plaintiff must have con- 
‘* sidered himself bound after the day; so he was; he could 
‘not take advantage of his own neglect.’ 

‘In Guest os. Homfray, 5 Ves., 818, the Master of the 
* Rolls says: *‘ The only question is, whether the plaintiff 
**has done enough to show he took all the pains he could 
‘*to be ready to carry into execution the agreement.’ 
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‘The plaintiff does not seem to me to have done all he 
‘‘ought to have done. It rests entirely upon that point.’ 
‘*In Benedict os. Lynch, 1: Johns Ch., 375 (7 Am. Dec., 
‘** 484), this question was very much considered by the 
‘*Chancellor, who states the rule to be, ‘that where a 


.** party who applies for a specific performance has omitted 


‘*to execute his part of the contract by the time appointed 
‘‘for that purpose, without being able to assign any suf- 
‘ficient justification or excuse for his delay, and where 
‘** there is nothing in the acts or conduct of the other party 
‘* that amounts to an acquiescence in that delay, the Court 
‘‘will not compel a specific performance.” And, again, 
‘** from the review which I have taken of the cases, the 
‘*general principle appears to be perfectly established, 
‘*that time is a circumstance of decisive importance in 
‘*these contracts, but it may be waived by the conduct 
‘‘of the party; that it is incumbent on the plaintiff calling 
‘for a specific performance to show that he has used due 
‘diligence, or if not, that his negligence arose from some 
‘* just cause; that it is not necessary for the party resisting 
‘*the performance to show any particular injury or incon- 
‘* venience; it is sufficient that if he has not acquiesced in 
‘*the negligence of the plaintiff, but considered it as re- 


_ ** Jeasing him.’ In such cases, the party is regarded in 


‘‘equity as having abandoned his contract. Nor will 
‘‘equity give relief against the lapse of time where there 
‘*has been a very material change in the value of the . 
‘* property, making a great change in the condition of the 
‘* parties. In such cases, the utmost watchfulness is ex 
‘pected of the party not to let the contract fall. 

‘*In Paine vs. Mallen, 6 Ves., 349, the vendor did not 
‘* perform in time, but the purchaser consented to complete 
‘*the contract upon certain terms, and before the deeds 
‘“were executed the houses were burnt. It was held that 
‘‘the vendor could be relieved only by proving an actual 
‘* acceptance of the terms by the purchaser before the loss. 
‘‘In Brashier cs. Gratz, 6 Wheat., 529, it is said: 
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‘** Another cireumstanee, which ought to have great weight, 
‘is the change in the value of the land. Had the land 
‘fallen in value, he could not have paid the purehase 
“money.” ‘Where the priee agreed for in the original 
“contract greatly differs from the value, it is an ingre- 
‘dient, which, associated with others, will contribute to 
‘prevent the interference of a court of equity (Catheart 
** os. Robinson, 5 Pet., 264). Nor where, by reason of a 
change of circumstances since the contract, performance 
‘‘would be attended by peculiar hardship (Perkins rs. 
“Wright, 3 Har. and M., 324). Nor where the remedies 
‘are not mutual, and the chance for gain is all upon one 
‘side, and that of loss all upon the other. 

In Alley es. Deschamps, 13 Ves., 228, the Chancellor 
says: ‘It would be very dangerous to permit parties to 
lie by with a view to see whether the contract will prove 
‘fa gaining or loosing bargain, and according to the event, 
‘either abandon it, or considering the lapse of time as 
‘nothing to claim a performance."’ In Brashier os. Gratz, 
it is said: ** Mr. Brashier, then, if he did not execute his 
** part of the contract with punctuality, ought to have exe- 
‘cuted it before a great change of circumstances took 
** place.” 

‘This total want of reciprocity gives increased inthnence 
‘**to the objections to the specitie performance, which are 
‘*furnished by this great alteration in the value of the 
‘article’ Mr. Justice Story, in his treatise says: ** but 
‘if circumstanees of a remarkable nature have disqualified 
‘*the party from a striet compliance, or he comes recon/i 
** fucto to ask for a specitie performance, the suit is treated 
‘with indulgenee, and generally with favor by the Court. 
‘But then in such cases it should be clear, that the 
‘‘remedies are mutual: that there has been no change of 
‘circumstances affecting the character or justice of the 
‘contract (2 Story’s Eq., 87). So when one was entitled to 
‘*a renewal of a lease for lives, when one life should drop, 
‘*but was not obliged to renew, having let. two lives drop 
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‘before he applied for a renewal, equity could give no 
‘relief (Bayly rs. Corporation of Leominster, 1 Ves., Jun., 
‘476; The City of London os. Mitford, 14 Ves., 41). Anda 
‘‘change of possession, or an advance made as a partial 
‘‘pavment, will not, in such cases, make any difference 
‘“(Alley es. Deschamps and Guest cs. Homfrey, before 
‘* cited).”’ 

A case very much in point and where the doctrine is 
stated very clearly is that Brashier cs. Gratz, 6 Wheaton, 
529, and we particularly call your Honor’s attention to the 
concluding paragraph of that decision. 

For a case very similar to this, but much stronger, we 
refer to McClure es. Purcell, 3 Marshall, 61. There can be 
no doubt but that in that case the complainant was origin- 
ally interested in the property for which he was suing, but 
nevertheless the Court held that the bill was in the nature 
- of one for the specific performance of a contract, and was 
barred by the laches of the complainant. Now in.the case 
at bar, let it be noted that Davison never paid one cent for 
this stock ;: that as long ago as the early part of 1878, he 
parted with all of his stock in this company and ceased to 
have any connection with it; that the defendant assumed 
the control of it, and by his skill, backed by his capital, 
made it a success; that during the year 1877 and 1878 
the stock so far from being worth what defendant gave 
for it had gotten down to fifteen cents on the dollar ; 
that the whole risk had been the defendant's; that the 
complainant Davison at no time could have been made 
to perform his contract ; that he was given full and 
fair warning that he must do so or his right would be no 
longer recognized; and that he has suffered all this time to 
elapse without making any effort to perform his part of the 
contract. This brings in every element which the books 
declare to be fatal to an action for such relief. It shows 
laches beyond the statute of limitation in face of the most 
positive notice to perform, and inability to perform a policy 
of delay and inaction while the property is low in price and 
no effort made to do anything until an enterprise which 
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once seemed to be a failure has come to be a very consider- 
able success. Certainly your Honor will not allow the com- 
plainants to come into court of equity upon such a contract. 

In conclusion, upon this branch of the case, we lave only 
to say that the complainants’ counsel’s argument, that 
because Davison was equitably entitled to this stock, that 
therefore this could not be a suit for specific performance 
of a contract, Davison, being the owner of the property, is 
entirely fallacious. 

Your Honor’s attention is called to the fact that wherever 
a bond for a deed is given, the obligee in the bond becomes 
at once equitably entitled to the property. Wherever an 
agreement is made to transfer stock, the party to whom the 
stock is to be transferred becomes the equitable owner, and 
thus the argument of the counsel is no argument at all to 
show that the relief which Is necessary for him can be 
obtained otherwise than by a bill for specific performance. 

2d. Assuming that this is a pledge it is submitted that 
the complainants’ bill to redeem must be dismissed— 

Ist. Because it Is barred by the Statute of Limitations. 
To this it is answered that the statute is not pleaded. But 
we respectfully submit that nothing is clearer than that in 
actions for personal property, possession for five vears gives 
title. This is laid down in Smart es. Baugh, 3.J. J. M., 
363, and Smart es. Johnson, 3 J. J. M., 373, and other 
eases might be cited to the same point. But again, even- 
though tive vears had not elapsed, according to the princi- 
ples of Hopkins es. Stephenson, Ist J. J. Marshall, 344, 
this bill could not be maintained. ‘The principles in the 
ease last cited were affirmed in Pickens, Exor., es. Walker's 
Heirs, 3 Dana, 167. We do not think it necessary to quote 
from any of these Kentucky authorities, knowing that your 
Honor has them in the library, and have only quoted from 
the Maine case to save you trouble. 

We also refer to General Statutes 635, Section 17. 

ALEXANDER P. HUMPHREY, 
ST. JOHN BOY LE, 
Of Counsel for Appellant. 
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Explanatory Note. 


Having been retained in this case as counsel for the re- 
spondent some four years ago, I prepared a written opinion 
by request, for such use as other counsel employed to try 
the case in Kentucky might make of it. I beg to submit 
that opinion as my brief on this appeal, for the reason that 
[am unable to prepare another, having been during the 
whole Summer past in the care of my physicians, who have 
forbidden me at this time to engage in professional labor; 
and for the further reason that I have nothing new or dif- 
ferent to say now. The paper was composed in advance of 
the trial ; but the assumptions of fact will be found verified 
by the record now before the Court. 


GEO. F. COMSTOCK. 
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Brief. 


The circumstances preceding and surrounding the mak- 
ing of a contract, the situation of the parties in reference 
to those circumstances and their relation to each other, are 
facts always provable when questions of interpretation 
arise, althongh the contract is reduced to writing. The 
rule of evidence supposed to exclude parol testimony in 
such cases relates only to the colloguium or verbal negotia- 
tion, and does not exclude the faet, in view of which the 
written contract is made. All language whether written or 
spoken must be interpreted in reference to the situation 
and subject which afford the oceasion for the use of the 
language whose meaning is in question, 

Referring to the contract between Charles G. Davison 
and Alexander H. Davis of the date of Nov. 10th, 1873, and 
to the subsequent acts of the parties thereto, | think the 
following views are those which must now govern their 
rights as involved in this suit. 


I.—Davison and Davis were both large holders of stock in 
the Louisville City Railway Company. They wished to 
control that company, but neither of them could have such 
control without the stock of the other. The union of their 
stock with certain other shares which were understeod to 
be for sale would give them the control which they desired. 
The immediate purchase of other stock was therefore in 
contemplation as part of their scheme. As neither of them 
wished the other to have the controlling power alone it was 
considered convenient to egualize their interests both as to 
the stock they severally held at the time and that which 
should be purehased. Equalization of interests and a 
harmonious control as between themselves was therefore 
the fundamental purpose of the contract. In fact, all the 
stipulations of the contract are preceded by a_ recital 
declaring that the parties then held stock in certain un- 
equal amounts, that the purehase of other stock was in 
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contemplation, and that they were desirous of equalizing 
their interests. 


I1I.—This preamble reciting the purpose to be accom- 
plished is followed by a clause declaring community and 
équality in respect to the stock owned by the parties at the 
date of the contract, that this community and equality are 
expressly made dependent on the consideration to be after- 
wards mentioned. This is followed by another clause 
declaring in like manner as to the stock to be acquired by 
the purchase or purchases to be afterwards made. These 
two clauses are followed by a third which controls them 
both and is in these words : 

‘Tt is furthermore agreed, as the consideration for the 
equalization of their respective interests by the parties to 
this contract, that the actual cost of the steck held by each 
shall {hereafter} be computed | ascertained | as of this date, 
and a note given by the said Davison at any time upon 
demand for the amount which would be due from him for 
the equalization of said joint stock account, it being under- 
stood,”’ ete. 

The parties afterwards carried this stipulation into effect 
as including the stock purchased after the date of the con- 
tract as well as the stock held at its date; and such is, un- 
doubtedly, the meaning of the provision. It would seem 
also that the expectation, at least, of the parties was, that 
Davison would be the debtor in the equalization by reason 
of the larger amount of stock held by Davis at the time, or 
to be purchased by him afterwards, or both. This partieu- 
lar suggestion may not be important because if Davis 
should become the debtor in the dealing, it would be neces. 
sary for him to pay in money the sum which he would 
owe to Davison. There was no credit stipulation for his 
benefit. 


[1I.—Now these three clauses of the agreement all speak 
at one time and to one intent, and their obvious meaning 
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is, that the parties would equalize their stock actually held 
and to be subsequently aequired by either of them, and 
that for the purpose of equalizing, the one holding and ac- 
quiring less of the stock than the other would pay the sum 
which he would owe in order to make the interests equal 
Neither would obtain any interest in the stock held or ac- 
quired by the other, without payment, if the account when 
stated found him the debtor. The whole arrangement was 
exrceutory. The title to the stock held at the time or ae- 
quired by either, would remain in him until the adjustment 
of the account, and the one deficient in quantity must pay 
for one half the exeess held or bought by the other. 
Davis, holding the largest amount of stock, could at any 
time call upon Davison and say to him: ** [have so much of 
‘* the stock, you have so much, and vou owe me such a 
“sum. The agreement entitles you to equalization, if you 
‘* now pay me for the difference; or vou can give me your note 
‘¢ instead of cash, as the contract provides.”’ If Davison 
should neither pay nor give his obligation, (he whole con- 
tract would be atan end, and each would hold for himself 
the stock which he had. 

It will be seen that the contract in the stipulation above 
quoted expressly says that the consideration of the pro- 
posed equalization shall be the note of Davison for the sum 
which he ought to pay in money ona statement and adjust- 
ment of the stock account between him and Davis, such 
stock of both parties to be valued at cost. No words could 
more clearly declare the mutuality and dependence of all 
the stipulations, or more clearly show that neither party 
could acquire any interest in the stock held or bought by 
the other without the statement and liquidation of the trans- 
actions under the contract. Understanding thus the agree- 
ment, there cannot be any just pretense for saving that the 
title to any stock held or bought by either of the parties 
could pass to the other without the performance of all the 
stipulations necessary to the proposed equalization. 
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IV.—In the relations above defined the parties stood to- 

ard each other until about three years after the contract 
was made. Mr. Davis then stated the amount of stock held 
by each of the parties, exhibiting the cost thereof and the 
sum payable to him for, equalization. Such statement 
was admitted to be correct, and thereupon Davison gave 
his note payable one year from its date. This transaction 
was closed up by a receipt for the note in these words: 


“ SyRAcUSE, Jan’ y 20th, 1877. 


** Received of Charles G. Davison his note, dated Nov. 
** 10th, 1876, for %6,521,36, payable in one year from date, 
‘* with interest at 7 per cent. Said note is given for the pur- 
‘** chase of 3794 shares of stock of the Louisville City Rail- 
‘* way Co. now held by me, and to be delivered upon pays 
‘* ment of this note to said Davison. 


‘ALEX. H. Davts.’’ 


The 3793 shares of stock mentioned in this receipt were 
the exact amount necessary to be transferred from Davis to 
Davison in order to equalize their stock interests as shown 
by the account stated ; and $6,521,39 was the sum to be 
paid by Davison to acquire those shares, The written re- 
ceipt for the note delivered to and accepted by Davis shows, 
with absolute precision, that Davis was the owner of those 
shares, and that Davison was to have them by sale and 
purchase ova the payment of his note at maturity. The 
transaction was moreover in harmony with the original 
contract of November 10th, 1873. Undoubtedly Davis 
might have transferred and delivered the 3794 shares at the 
time of receiving the notefor the price. If he had done so, 
it would have been a sale and delivery on the general 
credit of Davison. But it was equally competent for the 
parties to make the property sold deliverable only on pay- 
ment of the note. The terms of the receipt are conclusive 
evidence that they did so. One of the purposes answered 
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by the note at one year evidently was to fix the time within 

which Davison was to pay for the equalization of the stock 

4 / which had previously been fixed. It was therefore an execu- 

We tory inst4a of an executed sale, with the terms of which 

—~ Davison must comply in order to entitle him to the shares. 

He has never performed those terms. On the contrary, as 

[ am informed, no offer to pay the note was ever made 

until about five vears after its maturity, when the railway 

company, from a condition of practical insolvency, had be- 

come a prosperous enterprise, and the stock a valuable in- 

vestment, undera new management controlled by Mr. Davis 

after the removal of Davison from the presidency and di- 

rection in’ February, 1878. I therefore see no ground 

upon which Davison, or his assignee and co-plaintiff, 
Mundy, can claim the shares. 


V.—In such a case there is no difference between the 
rule of law and the rule in equity. The principle, affirmed 
by many authorities, is nowhere better stated than by 
Baron Alderson in delivering the judgment in Hepwell es. 
Knight, 1 Younge and Collier, 415, quoted in 1 Story’s Eq., 
Sec. 776, note 1, thus: **In the ordinary case of the pur- 
‘chase of an estate exact time is not necessary. Reason- 
‘Sable time willdo. But if the thing sold be of greater or 
‘less value according to the effluxion of time, it is mani- 
‘fest that time is of the essence of the contract, and a 
‘stipulation as to time must be literally complied with in 
‘equity as wellas atlaw. The cases of a sale of stock 
‘‘and of a reverson are instances of this kind.”’ 

Referring to these, and other instances, the learned Baron 
added: ** Why should a court of equity interfere to make 
‘‘a new’ contract which the parties have not made ¢’ 

The additional circumstance is called to my attention 
that, before the maturity of the note, Davis, by letter, gave 
notice to Davison that it must be paid when due, and that, 
in default of payment, no claim to the stock would be re- 
cognized. This fact only serves to render the conclusion 
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more clear, because, it is a well settled doctrine that, even 
when time is not of the essence of a contract, notice given 
will limit the time. See 1 Hare Ch. Rep., 341; 6 /d., 213; 
16 Beavan, 59. | 


VI.—Davison and his co-plaintiff, as assignee, seem to 
have a different theory of the case. Their pretension, as 
their complaint shows, is that Davison was the owner of 
the 3793 shares of stock by force of the original contract; 
and that the transaction, when the note was given for 
the price and the receipt de!ivered to him, amounted simply 
to a pledge of the shares to secure the payment of the 
note; and hence that they are entitled at any distance of 
time to redeem the pledge and have the stock delivered to 
them on paying a very small part of its present valne. If 
this is a correct theory of the case there is no occasion for a 
Bill in equity, because their rights at law would be perfect 
to recover the damages for not delivering the stock upon a 
tender being made of ‘the sum due on the note. A tender 
would extinguish a mere lien in the nature of a pledge. 
But the damages would be limited to the value of the stock 
at the time when the note ought to have been paid. Davi- 
son could not speculate upon the future, and by his own 
gross neglect to perform his obligation, especially after 
notice given that he must perform it when due, enhance in 
a four-fold degree or more his compensation for a non- 
delivery of the shares. 


VII.--I very much incline, indeed, to the opinion that 
the circumstances are sufficient evidence of the abandon- 
ment or rescission by the parties of the contract between 
them. The intention to this effect is clear on the part of 
Davis because he gave explicit notice that the contract 
would be at an end if the note was not paid at maturity. 
The silence and non-claim of Davison for five years after 
maturity are the evidence of his acquiescence. A mutual 
agreement in terms to abandon a contract is not necessary. 
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The conelusion that it is abandoned will often stand upon 
conduct and acquiescence, See Thrasher es. Bently (in N. 
¥. Court of App.), 1 Abb. New Cases, 39; Fulbager es. 
Reville, 3 Hun., N. Y., 600; 2 Parsonson Contracts, ‘* Re- 
scission of Contracts,’ see Index. In any view, however, 
Which may be taken of this point, it seems to me that 
specific performance by the judgment of a court of equity 
would be very inequitable; and that the plaintiff should 
be relegated to such remedy as they may have at law, if 
they have any at all. The right in equity to specifie per- 
formance of an agreement to deliver shares of stock is in 
itself a very doubtful right which ought not to be estab- 
lished in a case which seems to present no equity whatever. 


Vill. —But in the actual ease 1 tind no justification for 
the theory of the complaint. As I interpret the original 
contract, and the dealings under it, ‘Davison never owned 
the 3793 shares of stock, and therefore never pledged 
them as security fora debt. These shares were a part of 
the stock owned by Davis at the time of the original con- 
tract, ora part of the stock he afterwards purchased, or part 
of both. The figures 3794 simply express the amount of 
his stock in excess.over one-half of all the stock held by 
both. So far as the words **common property ”’ or * joint 
property have any definite meaning in the contract, the 
mode in which community and equality of interest were to 
be consummated, was pointed out in the same contract. The 
consideration upon which Davison, as being deficient in 
stock, was to become entitled to receive and own the ex- 
cess over half as held by Davis, was expressly declared to 
be the payment for such excess. A note might be given 
but that would be simply a credit substituted for cash. 
Upon what ground, then, can it be said that Davison 
always owned this excess and pledged it as his property ‘ 


1X.——But finally, whatever may be the possible interpret- 
ing of the original contract, the obscurity of which need 
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not be wholly denied, there is no room for misinterpreting 
the final action of the parties. The stock statement made 
out by Davisas of Nov. 10th, 1876, its acceptance by Davison, 
the note subsequently given in accordance with that state- 
ment and the receipt delivered by Davis and accepted by 
Davison for the note, all show a final adjustment and close 
of all matters which had arisen under the contract. The 
points of this adjustment were as follows: (1) The stock 

ras to be equalized by the tranfer and delivery from Davis 
to Davison of 3794 shares: (2) After this transfer and de- 
livery each party would hold his stock in severalty and not 
jointly or in common; (3) The transfer of the 3794 shares 
was to be a sale and purchase, for so the receipt positively 
declares; and the shares were not to be delivered or the 
title passed except upon payment of the notes. If Davison 
had paid the note at maturity and Davis had delivered the 
stock as agreed on both sides, every question between them 
would have been adjusted and closed, and each would have 
held afterwards in severalty an equal amount of the stock. 

In the manner now stated, the parties closed up their re- 
lations under the contract. Nothing was left incomplete 
except for one of them to pay the price of certain shares of 
stock and for the other to deliver the shares. This re- 
mained an unfulfilled ** purchase,’ as they themselves 
chose to consider and to call it. lam altogether unable to 
find in the transaction any other name or meaning ; nor can 
I see any reason why the parties were not competent to ad- 
just in this precise manner all the questions arising under 
their previous agreement. 

Even if we assume that a joint or common ownership was 
established by the mere signing of the original contract, it 
would not be an equal ownership without payment by one 
party or the other so as to make their respective invest- 
ments equal. It would be only a common ownership in 
unequal proportions. In this point of view, in order to 
produce equality of interest or ownership as the contract 
contemplated, the 3794 shares which Davis held in excess 


of one-half the whole would be a very exact and proper 
subject of sale and purehase between him and Davison, 


That sale was aeeordingly made in exeenutory form, and it 
Its terms had been fulfilled by Davison, the result would 
have been the equality of interest whieh the parties by their 
original contraet had in contemplation. «As the terms were 
not fullilled by him. but were most grossly negleetéd and 
disregarded, there seems to be no view of the contract 
Whieh sustains the claim le now seeks to assert. 
Mora better presentation of the faets and a fudler quota 
tion of suithortties om some of the (Puestlons, l refer to the 
srief now submitted whieh was prepared and used by other 
court below, 
GEO. FE. COMSTOCK. 
For Appellant, 
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PETITION FOR REHEARING. 


May it please the Court: 


I] fully understand that an individual injustice is not to be 
considered where the national weal, or even the general interest 
of a community, comes in question and demands a sacrifice ; but 
the protection of an individual right, however insignificant the 
citizen, when sacrifice is not so demanded by public policy or 
community interests, involves the honor of his government, 
whether he appeal to its administrative or judicial branch. In 
other words, where no reason exists which demands the sub- 
mission of a citizen to individual wrong, it becomes the duty of 
that branch of government appealed to for redress, without 
counting cost or trouble, to have justice meted to him. 

I say this by way of excuse for my presumption, in asking 
the Court to rehear this case. 
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To dispose of some collateral matters before entering upon 
the legal argument, I beg leave to say that in making the pur- 
chase of the stock from Davison I was compelled to rely on the 
existing papers between Davis and Davison as they appeared, 
and not as Davis by his pleading and testimony has sought to 
explain them, and consequently, as the matter now stands, I, as 
innocent purchaser, am largely pecuniary loser. The Court 
seems to lay some stress upon the fact that I purchased the 
stock after its price began to enhance, which is true; but how 
could that work harm to Davis if the stock rightly belonged to 
Davison? I tendered to Davis the amount of the note with 
interest at 7 per cent. per annum. That was the price he 
charged Davison for the use of the money from the date of the 
purchase of the stock, early in 1874 to November, 1877. His 
money was worth no more from that time to January, 1882, 
when it was tendered by me. The rise in the value of the stock 
was an advantage to Davis if he held it as security, and it should 
have inured to the benefit of Davison, as it did, to the amount 
of $12,000, if Davison was the owner when he sold it to me. 
The only complaint Davis can make, is that by my purchase of 
the stock he was prevented from taking advantage of his debtor 
Davison's misfortune to oppress him by a forfeiture of his col- 
lateral. . ; 

If the value of the stock was enhanced by Davis's manage- 
ment of the Company’s business as its chief officer, that was a 
circumstance which advantaged rather than disadvantaged Dav- 
is. And as the Company compensated him for such service by 
a salary of $7500 per annum, we cannot clearly see jthe justice 
of rewarding him further, by the forfeiture of Davison’s stock 
to him. And as Mr. Davis now holds the 579 shares of Davi- 
son’s stock redeemed by him from Bowman, Johnson & Co., by 
Davison's consent, whereby he is secured in the management 
of the Company’s business, we do not see that the object or 
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purpose of the agreement of 1873 has failed at all in so far as 
Davis is concerned. The statement of account by Davis shows 
that Davis knew that the 812 shares of Davison were pledged 
as collateral; and it isa fact that he redeemed 579 of these 
shares for Davison in 1878 (see his letter Record page 22). So 
this furnishes no just cause for complaint. 

The truth is that the value of the stock was mainly enhanced 
by Davison’s procuring from the bondholders and creditors of 
the company a reduction of interest, from 10, to 6 per cent. per 
annum (see Davis’ letter, record page 23), and Davison’s evi- 
dence (page 20 record), and it is also a fact that Davis never 
carried this stock for Davison one day at risk. _ Davis says in 
his testimony that the stock cost $20 per share, and he would 
not have sold it for less; then the 379% shares at $20 per share 
were worth $7,590, and Davison’s debt to Davis for advances 
was but $6,521.36, so that Davis had a margin in the stock of 
$1068.64 above his advances. 

Another faét which may be stated from the testimony and 
account rendered by Davis, is, that when they commenced their 
joint dealings, Davis had but 215 shares, and Davison had 812 
shares, and that Davison, who knew where stock could be pur- 
chased, introduced Davis to Bowman, Johnson & Co., to buy 
from them for joint account, 975 shares, (see record, page 33), 
so that Davis was benefitted to some extent by this league with 
Davison, and the advantages of their association was not all on 
one side; Davison contributed knowledge and opportunity, and 
Davis money. 

So much for the collaterals attaching to this case, and we will 
now turn to the discussion of the legal points, in which I pro- 
pose respectfully to establish that Davis did not contract, and 
could not have contraéted with Davison by the receipt of Janu- 
ary 29, 1877, to sell to him 379% shares of stock, and further, 
that Davison did not in fact at any time purchase 379% shares 
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of stock from Davis. I understand the Court to hold that the 
paper dated January 29, 1877, in so far as it is a receipt is ex- 
plainable ; but that it is also a contract between the parties, by 
which Davison purchased of Davis 379% shares of stock, to 
be delivered when Davison paid the note for $6521.36, bear- 
ing date November 10, 1876; and that the sale of the stock 
by Davis to Davison was therefore conditional, and Davison 
having failed to pay said note at maturity, forfeited his right to 
the stock; or to state more correétly, perhaps, that the purchase 
by Davison was provisional, and to be completed, on the pay- 
ment of his note ; haying failed in which he forfeited his interest 
to the stock; and fay the contract of January 29, 1877 their 
agreement of 1873 was abandoned, or rescinded 

The letter of Davis, dated January 9, 1877, (record page 23), 
acknowledging the receipt of Davison’s note for $6521.36, es. 
tablishes to a certainty that Davison had executed said note to 
Davis at least twenty days prior to said contract of January 29, 
1877, and said letter shows it was given to close their contract 
of November, 1873. The note could not therefore be applied 
to a purchase of stock made at the latter date, unless the par- 
ties so understood and agreed. 

I do not understand the facts to be controverted, that Davls 
and Davison under this contract of 1873 became joint owners 
of 2383 shares of stock, held in com non, and in which each 
had an equal ownership. That Davis, by statement rendered 
to Davison, dated November 11, 1876, divided said stock be- 
tween them, and that by said division, Davis claimed that he 
owed, Davison 379% shares, which were surplus in his hands, 
and that Davison owed him $6521.36, as of November 10, 1876, 
for excess paid by him in the purchase of said 2383 shares of 
stock. That as provided in said contract, Davis demanded 
from Davison his note for said excess of $6521.36, and that in 
compliance with said demand, Davison gave or transmitted to 
Davis his said note before January gth, 1877. 
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In this aspect of their affairs, whether their contract of 1873 
was abandoned or not, it must be conceded, if the doctrine an- 
nounced by this court in Heryford vs. Davis, 102 U.S. Rep., 
235, be still authority, that when Davis received Davison’s note 
for $6521.36, which became his absolute property, and whereby 
the price of the stock became a debt unconditionally due to 
him, the absolute ownership in the 379% shares passed at once 
to Davison, in consideration of his becoming debtor for the price. 
If this be true, then the absolute property in the 379% shares 
had vested in Davison at least twenty days before Davis sold it 
to him by the contract of January 29th, 1877, and if it was so 
vested, Davis had no property in the stock at that time to sell 
to Davison. If it was proposed by this receipt to make a new 
contract, rescinding the sale consummated by the giving of the 
note, what is the consideration to support it as such contract? 

Their contract of 1873 did not provide for a division of their 
stock, nor for the repayment to Davis of the excess he advanced 
for the purchase of their joint stock, but it did provide fcr the 
giving of Davison's note on demand for said excess, which may 
have implied its repayment. 

Under their contract of 1873 their ownership in the stock 
was and could only be joint during their lives; with right in 
the survivor to purchase the share of the other, consequently 
there must have been some other and subsequent agreement by 
which said contract was abandoned or rescinded and their joint 
ownership was severed; as until such recision or severance was 
made neither party could sell any portion of the stock without 
violating their contract of 1873, which was law to them in the 
premises. . 

There could have been no abandonment of their agreement 
of 1873 before the division of the stock and the giving of the 
note, and if we understand correctly, the Court holds that the 
agreement of January 29, 1877 was the recision or abandonment 
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of the contract of 1873. If it were such abandonment, then is 
added another function to that paper, and it must be, construed 
also an agreement by which Davison surrendered. his joint 


. ownership in the 379% shares, and by which Davis acquired 


absolute ownership in said shares, with power to dispose of 
them ; but we fail to discover any consideration to support that 
paper as an agreement by Davison to surrender, his said right ; 
and in so far therefore as it may have been intended to operate 
as such surrender by Davison, it is nudum factum. 

So if Davis acquired individual ownership in said 379% shares 
and the right to sell them to Davison, he must have made such 
acquisition from Davison through some function of the receipt 
of January 29, 1877, as no other source can be traced. , I do not 
say that the parties could not have agreed in that paper for-the 
surrender of Davison’s subsisting ownership in said 279% 
shares, and for a repurchase conditionally then and there, of the 
same stock, by Davison from Davis ; but did they so agree and. 
so intend ? Viewing the receipt of January, 1877, in connect- 
ion with the former dealings and the then relation of the parties, 
as the engrossed agreement between common business men, 
and not as the scheme of an expert trickster seeking advantage, 
we gather that it was not needful as a receipt, and that Davis in- 
tended thereby merely to secure the consent of Davison, to his 
retention of the stock as security for the payment of the note, 
and that to have intended it as a contraét by which Davison 
purchased the 379% shares from Davis was not in the mind of 
either, for reasons which I will now enumerate from the Record: 


First, Under their contract of 1873, Davison could not have 
purchascd any of their joint stock from Davis, so as to acquire 
an individual ownership in it. 


Second. Their agreement of 1873 had not provided for Dav- 
is’ holding the stock as security for the payment of the note of 
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Davison, although it ‘provided for the giving of the note, but 
Davis had. very evidently been treating it as security up to the 
date of the note, and consequently as their joint property, fur 
he says in his statement, “ had the enterprise proved a success 
the stock would have been security,” which it could not have 
been however, unless Davison held a joint’ ownership in the 
stock upon which the law gave Davis a lien for advances, and 
which joint ownership must have passed out of Davison into 
Davis in some way and by some process, before Davis could 
have made a sale of the stock by the contract of 1877. 


Third. Davis would not have sold 379% shares to Davison, 
as an independent transaction, for $6521.36, which at that date 
had cost the firm with interest added, $9183.90, and thereby 
sustained a loss of $2662.54. 


Fourth. Their contract of 1873, as interpreted by Davis, in 
his answer, (page 8, Record,) gave Davison the privilege of 
buying stock from Davis only at cost, and the net cost of these 
shares was $7590. (See statement rendered by Davis, Record, 
page 6). Wherefore there existed no reason why Davis should 
sell the 379% shares to Davison at a loss, on the 29th January, 
1837. Besides Davis testifies (Record, page 8,) that he would 
not have sold stock after November 10, 1873, in blocks of one, 
two or three hundred shares for less than $20 per share. How 
in the face of these facts, can the receipt of January 29, 1877, 
be construed a contract by which Davis sold to Davison 379% 
shares of stock at a loss of $2661.54 without reflecting upon 
the inteliigence and integrity of Davis? If the parties did not 
so intend, their paper can not be so interpreted, for it must be 
construed as they intended it. 

The cardinal principle of contract is that the minds of the 
contracting parties shall meet understandingly, and consent to 
the proposed agreement. Did the minds of Davis and Davison 
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meet in this, understandingly? Did Davison then and there 
understand and consent to abandon their contract of 1873, and 
surrender to Davis whatsoever property right in their joint stock 
had vested in him under said agreement, and intendes to sur- 
render his individual ownership in the 379% shares acquired 
by reason of the division and the giving of his said note; and 
intended and agreed to repurchase the same stock conditionally 
with the same note for $6521.30? And did Davis then under- 
stand that their contract of 1873 was rescinded or abandoned, 
and that he was selling 379% shares to Davison independently 
of said contract, and at a loss of $2661 54? If they did not so 
understand and agree, such could not have been their contract, 
and it would be unjust to both to so interpret the receipt of 
January 29, 1877. 

It is evident that the intent to make the receipt a contract of 
sale was an after-thought of Davis, or that he worded the receipt 
ambiguously, in order that he might take advantage of Davison 
by interpretation. It may be readily interpreted that Davison 
bought that stock from Davis, and just as readily interpreted 
that said shares were part of the stock bought by Davis for 
their joint account, and therefore was used as mere description. 
As Davis drew the paper it is but just that it should be inter- 
preted most favorably for Davison. 

May it please the court, this case differs from Brashier vs. 
Gratz essentially in this. In that case the complainant totally 
failed to perform his part of the contract, while in this case 
Davison did all that was required of him by their contract of 
1873. He gave his note to Davis on demand, which was all the 
contract required. True the giving of the note implied the 
payment of the debt, but their contract did not require Davison 
to pay in money; the parties then doubtless intending, as has 
since turned out, that the dividends accruing on the stock would 
discharge the note. 
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Under the contract of 1873, the giving of his note by Davi- 
son was, so far as he was concerned, its full execution, by which 
he acquired vested rights, which could only be surrendered un- 


der agreement, supported by consideration. In so far as the 


receipt of January 19, 1877, is construed, a contract by which 
Davison surrendered such rights, it is without consideration, 
and therefore void. 

The court is respectfully asked to review the case. 


MARC. MUNDY. 
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FREDERICK ©. WEIR VS. WILLIAM J. MORDEN ET AL, 1 


| Pleasin the circuit court of the United States for the northern 

district of Illinois, held at the United States court-rooms, in the 
city of Chicago, in the district aforesaid, before the Hon. Thomas Drum- 
mond, judge of the United States circuit court for the seventh cir- 
cuit, and the Hon. Henry W. Blodgett, district judge of the United 
States for said northern district of Illinois, on Monday, the fourth 
day of August, in the July term of said court, in the year of our 
Lord one thousand eight hundred and eighty-four, and of our In- 
dependence the one hundred and ninth year. 


WM. H. BRADLEY, Clerk. 


NoRTHERN District oF ILLINOIS, 88: 


Freperic C. Weir 
vs. >In Chancery. 
WittiaAmM J. Morven et al. j 


Be it remembered that on the fifteenth day of October, A. D. 1881, 
came the complainant, by his solicitors, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, his bond for costs and 
bill of complaint in said above-entitied cause, which said bond 
and bill are respectively in the words and figures following, to wit: 


9 Bond. 


Usirep STaTes OF AMERICA, | a 
Northern District of Illinois, 5° 


United States Cireuit Court. October Term, A.D. 1881. In Equity. 
Freperic C. Weir vs. Wittiam J. Morpew a al. 


We enter ourselves security for costs in this cause and promi. to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court, and in default of payment by 
the plaintitt? of any costs ordered or adjudged to be paid by him 
hereby agree and stipulate that execution may issue against our 
property for any costs taxed against him. Dated this ninth day of 
November, A. D. 1SS1. 

FRED. C. WEIR. 
WASHINGTON HESING. 


Endorsed: Filed Oct. 15, A. D. 1881. W.H. Bradley, clerk. 
3 Cireuit Court of the United States for the Northern District of 
Illinois. In Equity. 
Fr. C. Weiter vs. W. J. Morven et al. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois: 
Frederic C. Weir, a citizen of the State of Ohio, and residing at 
Cincinnati, in said State, brings this his bill of complaint against 
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William J. Morden, P. C. Houston, and J. M. Blackburn, all citizens 
of the Staie of Illinois, and residing at Chicago, in said State, where 
they are doing business under the name of the “ Morden Frog and 
Crossing Works.” 


And thereupon your orator complains and says: 


1. That heretofore, to wit,on and before the 20th day of May, 
1879, your orator was the original and first inventor of certain useful 
improvements in railroad frogs, fully described in the letters patent 
hereinafter mentioned, and which had not been known or used be- 
fore his said invention, and which was not at the time of his appli- 
‘ation for a patent, as hereinafter mentioned, in publie use or on 
sale with his consent or allowance for more than two years. 

And your orator further shows unto your honors that being so as 

aforesaid the first inventor and discoverer of said improve- 
‘J ments, and being also a citizen of the United States, did, on the 

20th day of May, 1879, upon due application therefor, obtain 
letters patent of the United States for said invention, in due form of 
law, under the seal of the Patent Office of the United States, signed 
by the Secretary of the Interior and countersigned by the Commis- 
sioner of Patents of the United States, bearing date the day and year 
last aforesaid, whereby there was granted and secured to him, his 
heirs, administrators, or assigns, or intended so to be, for the term 
of seventeen years from and after the date of said letters patent, the 
full and exclusive right and liberty of making, constructing, using, 
and vending to others to be used the said invention and improve- 
ments as set forth in said letters patent, which are of record in said 


Patent Office, and by virtue whereof he became and was the sole: 


owner of all the rights and privileges granted and secured or in- 
tended to be granted and secured in and by said letters patent. 


2. And your orator further shows unto vour honors that having, 
for good and lawful cause, surrendered said last-mentioned letters 
patent to the Commissioner of Patents, and having made due appli- 
‘ation therefor, and having in all things comphed with the aets of 
Congress in such case made and provided, he did, on the 30th day 
of September, 1879, obtain new letters patent for the same invention 
for the residue of said term, marked “ Reissue No. 8914,” issued in 
due form of law, under the seal of the Patent Othee of the United 
States, signed by the Seeretary of the Interior and countersigned by 
the Commissioner of Patents, and bearing date the day and year last 
aforesaid, as by the said last-mentioned letters patent, or a copy 
thereof tiled herewith, will appear. 

¥. And your orator further shows unto your honors that by virtue 
of the premises he became, and now is, the sole and exclusive owner 
of said reissued letters patent and the inventions and improvements 
described therein, and of all the rights and privileges granted and 

secured or intended to be granted and secured thereby. 
5 4. And that since he became the owner thereof as aforesaid 
has invested and expended large sums of money and been to 
great trouble in and about said invention, and for the purpose of 
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and in carrying on the business of manufacturing and selling rail- 
road frogs and making the same profitable to himself and useful to 
the public, and that said invention has been and is of great benefit 
and advantage, and that railroad frogs were and are being made 
according to said invention ard sold by your orator to great advan- 
tage to the public, and that the public have generally acknowledged 
und acquiesced in the aforesaid rights of your orator; and your ora- 
tor believes that he will realize and receive large gains and profits 
therefrom if infringements by said defendants and their confederates 
shall be prevented. | 


5. Yet the said defendants, well knowing the premises and the 
rights secured to your orator aforesaid, but contriving to injure your 
orator and to deprive him of the benefits and advantages which might 
and otherwise would accrue unto him from said invention, after the 
issuing of the letters patent last aforesaid and before the commence- 
ment of this suit, did, at Chicago aforesaid and elsewhere, as your 
orator is informed and believes, without license or allowance and 
against the will of your orator and in violation of his rights and in 
infringement of the aforesaid reissued letters patent, unlawfully and 
wrongfully, and in defiance of the rights of your orator, make, con- 
struct, use, and vend to others to be used the said invention, and did 
make, construct, use, and vend to others to be used railroad frogs com- 
posed substantially of two center rails joined so as to form a V-shape 
point and united to outside diverging or wing rails by means of two 
channel or U-shape irons, one wing of each channel iron being 
shaped to fit the web of the abutting rails, which are combined to 
form the point of the frog, and upon the other side fitting the web 
of the wing or diverging rail, respectively, and secured by bolts 

or rivets passing through the webs of the rails and the sides 
6 of the channel irons, substantially as specified in the second 
clause of claim of said reissued patent. 

6. And your orator further shows that he is informed and believes 
that other persons, whose names are unknown to him, are interested 
with the defendants in the business carried on in the, name of the 
Morden Frog and Crossing Works, and he prays that the defendants 
may be compelled to disclose the names of their associates, and 
that when disclosed or discovered your orator may be allowed to 
make them parties thereto, and by apt words to charge them as de- 
fendants. 


7. And your orator further shows that the acts of the defendants 
and their associates are and have been all in defiance of the rights 
acquired by and secured to your orator as aforesaid and to his great 
and irreparable loss and injury, and by which he has been and still 
is being deprived of great gains and profits which he might and 
otherwise would have obtained, but which have been received and 
enjoyed and are being received and enjoyed by the said defendants 
by and through their aforesaid unlawful acts and doings. 


8. And your orator further shows unto your honors, on informa- 
tion and belief, that said defendants have sold large quantities of 
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said patented railroad frogs, and havea large quantity on hand 
which they are offering for sale, and have made and realized large 
profits and advantages therefrom; but to what extent and how 
much exactly your orator does not know and prays a discovery 
thereof; and yourorator says that the use of said invention by said 
defendants and their preparation for and avowed determination to 
continue the same, and their other aforesaid unlawful acts, in disre- 
gard and defiance of the rights of your orator, have the effect to and 
do encourage and induce others to venture to infringe said patent, 
in disregard of your orator’s rights. 
%. And your orator further shows unto your honors that said 
7 defendants have had notice of said infringements and of the 
rights of your orator in the premises, and have been requested 
to refrain therefrom, but have disregarded said notice and refused 
to desist from said infringements, and still continue to make and 
sell said patented improvements in infringement of said reissued 
patent. ' 


10. And forasmuch as your orator can have no adequate relief 
except In this court, to the end, therefore, that the said defendants 
may, if they can, show why vour orator should not have the relief 
hereby praved, and may severally, according to their best and 
utmost knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answers make to the premises and to all the sev- 
eral matters hereinbefore stated and charged, as fully and particu- 
larly as if severally and separately interrogated as to each and every 
of said matters, and may be compelled to account for and pay to 
your orator the profits by them acquired and the damages suffered 
by your orator from the aforesaid unlawful acts. 


11. And your orator prays that said defendants, their servants, 
agents, attorneys, and workmen, and each and every of them, may 
be restrained and enjoined provisionally and perpetually by the 
order and injunction of this honorable court from directly or indi- 
rectly making, constructing, using, vending, delivering, working, or 
putting into practice, operation, or use, or in anywise counterfeiting 
or imitating the said invention, or any part thereof, or any railroad 
frogs made in accordance therewith, or like or similar to those which 
they have heretofore made; and that your orator may have such 
further or other relief as this honorable court shall seem meet as 
shall be agreeable to equity. 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendants and their servants, agents, attorneys, 
and workmen, and each and every of them, as is hereinbefore in that 

behalf prayed. 
8 May it please your honorsto grant unto your orator the writ 
of subpeena, issuing out of and under the seal of this honorable 
court, directed to the said defendants, William J. Morden, P. C. 
Houston, and J. M. Blackburn, commanding them, by a certain day 
and under a certain penalty, to be and appear in this honorable 


nae 
— aa Nee ot, 


teense 


No. 8,914. 
1s 
. f ’ 
~ ‘ . ' ; 
° a) \ 
YON PAL 
: / 
i 6 o1t) 
j } 8 ’ 
i ° | } ae 
8- ‘ : i 
| 
\ 
" 
M S 


F.C. WEIR. 
Railroad-Frog. 


Reissued Sept. 30, 1879. 


No/&2 ‘ 


FREDERICK C. WEIR VS. WILLIAM J. MORDEN ET AIL. 5 


court, then and there to answer the premises and to stand to and 
abide such order and decree as may be made against them. 

And your orator will ever pray, ete. 

WOOD & BOYD, 
Solicitor for Complainant. 
BANNING & BANNING, 
WOOD & BOYD, 
Of Counsel. 


Unirep States oF AMERICA, } 
Southern District of Ohio, | 


SS = 


Frederic C. Weir, the above-named complainant, being duly 
sworn, deposes and says that he has read the foregoing bill of com- 
plaint and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters therein stated on infor- 
mation and belief, and as to those matters he believes it to be true. 


FRED. C. WEIR. 


Subscribed in my presence and sworn to before me this 12th day 
of October, A. D. 1881. 
[SEAL ] Fk. W. BROWNE, 
Notary Public, Hamilton Co., O. 


iexuipir COMPLAINANT'S PATENT. 
Unirep States Patent OFFice. 

Kreperic C., Wer, of Cincinnati, O. 
Improvement in Railroad Frogs. 


Specitication forming part of Letters Patent No. 215,548, dated May 
20, 1879; reissue No. S014, dated September 30, 1879; applica- 
tion filed July 14, 1879. 

Division A. 


To all whom it may concern : 

to it known that I, Frederic C. Weir, of Cincinnati, Hamilton 
county, State of Ohio, have invented an improvement in railroad 
frogs, of which the following is a specification : 


(Here follows diagram marked p. 9.) 


10 My invention relates to the class of frogs made by the 

bending of the overlapping ends of the rails themselves, and 
the junction of the same with the central rails constituting the point 
by rivets or bolts through separating pieces; and my inventien con- 
sists. first, in such a formation and connection of the two rails 
which make up the angular point as that one of the rails extends 
unbroken and uneut directly across the path of the other, and in 
itself makes h solid end to the point with a full-width flange, which 
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is overlapped by the flange of the other rail, and thus a flange of 
double thickness is afforded at a point where strength is parucularly 
needed, and the cutting away of the flanges (as is the usual custom) 
is avoided entirely ; second, in an improved manner of connecting 
the two rails of the point together and to channel-iron pieces, to 
which the outer rails are connected. 

One of the objects of this invention is to furnish a firm lateral 
support upon each side of the V-shaped rails by means of channel 
irons, which at the same time unite and hold the center rails form- 
ing the V to the wing rails firmly, uniting and holding all the parts 
in their proper relative position. 

In the accompanying drawings figure 4 is a plan of a frog em- 
bodying my improvements. Fig. 5 is a cross-section of the same on 
linewse. Fig.3 isa plan of the under side of the frog, showing the 
continuations of the main point rail with a full-width flange 
throughout, also showing the riveted extension of the flanges of the 
channel irons beyond the points. 

It will not be necessary to describe the devices shown in Figs. 1 
and 2, as they are fully deseribed in division B of this reissue. 

A A’ are the outer or wing rails of the frog, and B B’ are the two 
rails which compose the acute angle or point. 

In place of cutting away both the flanges of the rails B B’, so as 
to make a joint between the two rails midway between the lines of 
the angle of the frog, as is common now, and, [ may say, usually 
practiced, | continue the flange of the rail B, of full width, intact 

clear along the junction of the two rails to the point where 
11 it strikes the flange of the outer rail, as shown in Fig. 5, 

which is almost immediately under the point X’ of the frog, 
and I swage up the flange 6' of rail B’ on one side, as shown in Figs. 
Sand 3, so that it Hes over the flange of rail B, this flange of rail 
b’ being cut away angularly on the edge to properly meet the line 
of the web & of the rail B. 

I connect the point rails B B’ together by rivets, C, which, while 
they secure these rails together, also secure pieces of channel iren, 
1), to said point rails, the channel iron making the separating 
medium between the point rails BB’ and wing rails A A’, and giv- 
ing a means for attaching said wing-rails. 

The adjacent flanges of the channel irons of the point may be ex- 
tended beyond the point and riveted, as shown in Fig. 3. 

With channel iron I attach the wing rails in the manner shown 
in Fig. 5, the outer flanges of the iron being notched at d for the 
passage, before the outer rails are attached, of the long rivets C, the 
bolts E, which connect the outer rails, being placed between the 
notches d. 

I claim— 

1. A frog having one of its point rails extending with a full-width 
flange along the junction of the two rails, and the flanze of the other 
point rail overlying the flange of the first-mentioned one, substan- 
tially as and for the purpose specified. 

2. A frog composed substantially of the two center rails BB’ 
joined to torm the V-shaped point, united to outside diverging or 
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wing rails by means of two channel or U irons, D D, one wing of 
which channel or Uiron is shaped to fit the web of the abutting 
rails, combined to form the point of the frog, and upon the other 
side fitting the web of the wing or diverging rail, respectively, and 
secured by bolts or rivets passing through the webs of the rails and 
the sides of the channel bars, substantially as shown. 

3. In combination with the point rails B B’, fitted to each other 
as described, the channel pieces D extending and bolted or riveted 
together beyond the point of the frog and connecting rivets C, which 
extend entirely through the two point rails and the channel pieces, 
substantially as and for the purpose specified. 

In testimony of this invention I herewith set my hand. 

FREDERIC C. WEIR. 

Witnesses : 

JOHN B. CONNELLY. 
GEO. COOK. 
Endorsed : Filed Oct. 15, 1881. W. H. Bradley, cl’k. 


12 On the same day, to wit, on the fifteenth day of October, 

A. D. 1881, there issued out of said clerk’s office a writ of sub- 
peena in said entitled cause, which said writ, together with the re- 
turn of the marshal thereto attached, is in the words and figures 
following, to wit: 


Subpena. 


UNITED STATES OF AMERICA, ae 
Northern District of Illinois, | ~* 


The United States of Amsrica to William J. Morden, P. C. Houston, 
and J.M. Blackburn, Greeting: 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of November next, to answer the bill of com- 
plaint of Frederic C. Weir this day filed-in the clerk’s office of said 
court, in said city of Chicago, then and there to receive and abide by 
such judgment and decree as shall then or thereafter be made, upon 
pain of judgment being pronounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 15th 

day of October, in the year of our Lord one thousand eight 
13 hundred and eighty-one and of our Independence the 106th. 
[sEAL.] WM. H. BRADLEY, Clerk. 


MrMoRANDUM.—The above-named defendants are notified that 
unless they and each of them shall enter their appearance in the 
clerk’s office of said court, at Chicago aforesaid, on or before the day 
to which the above writ is returnable, the complainant’s bill will be 
taken against them as confessed and a decree entered accordingly. 


W. H. BRADLEY, Clerk. 
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Marshal's Return. 


I have served the within writ within my district in the following 
manner, to wit: Upon William J. Morden, therein named, on the 
15th day of October, A. D. 1881; also upon J. M. Blackburn, therein 
named, on the 15th day of October, A. D. 1881, by personally de- 
livering toeachof them a true copy of the same on the aforesaid day. 

A. M. JONES, U. S. Marshal, 
By R. D. SHERMAN, Deputy. 


Special Deputy’s Return. 


Unrrep Srares or AMERICA, |. 
Northern District of Illinois, ) ~~" 


Know all men by these presents that I have appointed, and by 
these presents do appoint, George N. Jones my true and lawful deputy 
to execute the annexed writ—Frederic C. Weir vs. William J. Morden 
et al—and to make return of the execution thereof according to law. 

A. M. JONES, [seat.] 
14 LS. Marshal for the Northern District of [linois. 


I have served the annexed writ in the following manner, to wit: 
By personally delivering a true copy of the same to P. C. Houston, 
therein named, on the 17th day of October, A. D. 1881. 

A. M. JONES, 
United States Marshal, 
By GEO. N. JONES, 
| Special Deputy. 


Unrirep Srates or AMERICA, ] si 
Northern District of Illinois, }° 


George N. Jones, being duly sworn, deposes and says that he served 
the annexed writ, as stated in the foregoing return, and that the ex- 
pense returned by him, in addition to the fees, was actually incurred, 
and that the same is according to law. 


GEO. N. JONES. 


Subseribed and sworn to before me this 17th day of October, A. D. 
ISS]. 


[SEAL | SAMUEL C. HAYES. 
Endorsed: Filed Nov. 4th, A.D. Issl. W. IL. Bradley, clerk. 


Afterwards, to wit, on the seventh day of November, A. D. 1881, 
eame the defendants, by their solicitor, and filed in said clerk’s 
ottice their appearance in said entitled cause, which said appearance 
is in the words and figures following, to wit: 


FREDERICK C. WEIN Vs. WILLIAM J, MORDEN ET AL. 


5 Appearance. 


ik. C. Wer 
is, 


Wittram J. Morpen, P. C. Hovusrosy, and M. Buacksery. 


Aud now come the defendants in the above-entitled cause, Wil- 
liam J. Morden, P.C. Houston, and M. Blackburn, by their solicitor, 
H. Harrison, and enter their appearance in said cause; and I hereby 
request the clerk to enter my appearance as solicitor for said de- 
fendants. 

H. HARRISON, 


Solicitor for Defendants. 


Endorsed: Filed Nov. 7, 1881. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the sixteenth day of January, A. D. 1882, 
came the defendants, Wm. J. Morden, P. C. Houston, and J. M. 
Blackburn, by their solicitors, and filed in said clerk’s office their 
answers in said entitled cause, which said answers are in the words 
and figures following, to wit: 


16 Answer. 


United States Cireuit Court. Northern District of Illinois. In 
Equity. 


F.C. WeErr 
7's 


Wa. J. Morpex, Preston C. Housroyx, & JAMes M. BLACKBURN. 


The separate answer of William J. Morden to the bill of complaint 
tiled against him and his codefendants, Preston C. Houston and 
James M. Blackburn, in the U.S. circuit court for the northern 
district of Illinois, which bill is No. 17630 on the rule docket of 
said court. 


This defendant, now and at all times hereafter saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said complainant's said bill of complaint con- 
tained, for answer thereto or unto so much and such parts thereof as 
this defendant is advised is or are material or necessary for him to 
make answer unto, this defendant. for answering, saith that be has 
been informed and admits it to be true: that Uupoli application by 
the complainant letters patent of the United States were granted 

and issued to him, the said F. ©. Weir, on the 20th dav of May, 
ly IST! foran alleged improvement in railroad frogs, and thatthe 

said complainant afterwards surrendered said last-mentioned 
letters patent to the Commissioner of Patents, and upon application 
by complainant new letters patent were issued to him now for the 
unexpired term, which said new letters patent were dated 50th Sep- 
tember, IST9. marked “ reissue No. S914 and purported to be for 
2—152 
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the same invention as set forth in said original letters patent; and 
this defendant says that Le does not knew and he is not informed 
save bv said bill of complaint whether or not the complainant did 
properly make application for said patent, dated May 20, 1879, and 
said reissued patent No. 58914, dated September 30th, 1879, and did 
comply with all the requirements of law, ani did have said — 
and said reissue patent issued to him in due form of law, and leaves 
the complainant to make such proof thereof as he shall be advised 
is material. | 

And this defendant, further answering, says that le is informed 
and believes it to be true that the invention set forth and described 
in the reissued letters patent 8914 is not the same invention as set 
forth and described in said letters patent dated May 20, 1879, and 
for that reason the said reissued letters patent is null and void ; 
and even if it is the same invention tiis defendant most emphatic- 
ally denies that he, the said complainant, is the original and _ first 
inventor of the improvements set forth and described in said reissued 
letters patent No. 5914 or the original patent bearing date May 20th, 
1879, which was surrendered. 

And this defendant, further answering, says that in connection 
with his codefendant, Preston C. Houston, he is engaged in the man- 
ufacture of railroad frogs and other articles at Chicago, Illinois, 
doing business under the name of the “ Morden Frog and Crossing 
Works ;” that no one else is interested in said business but this 

defendant and his codefendant, Preston C. Houston ; that they 
18 are the sole owners and proprietors of said business ; that the 

said James M. Blackburn, his codefendant, has no interest in 
said business, but is simply employed as book-keeper and clerk ; 
that said frogs sc manufactured by defendant and his codefendant, 
Preston C. Houston, so far as they are not public property, are the 
invention of this defendant, Wm. J. Morden, and the exclusive right 
to make, use, and vend to others to be used is secured to him, the 
said William J. Morden, by letters patent of the United States, 
granted February 22, 1876, No. 175,804, and letters patent of the 
United States, granted July 2, 1878, No. 205,496, and the said firm 
of the “ Morden Frog and Crossing Works,” composed of defendant 
and said Preston C, Houston, are manufacturing and selling frogs so 
manufactured as aforesaid under proper authority from said defend- 
ant, William J. Morden, patentee as aforesaid: and this defendant 
denies that the railroad frogs so manufactured and sold by him and 
his codefendants as aforesaid infringe said reissued letters patent 
No. 8914, dated September 30th, 1870 or are in anywise a violation 
of any right, lawfully secured to the complainant thereby. 

This defendant, by way of further defens:, says, 01. information 
and belief, that said reissued letters patent No. 8914 is invalid, 
because. in view of the state of the art at and prior to the date of the 
alleged invention of the complainant, said patent did not involve 
Invention and is not a new and useful improvement within the 
meaning of the patent law, and as showing the state of the art he, 
refers to he following letters patent of the United States : 
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No. 175,804, to William J. Morden, February 22, 1876. 
No. 205,496, to William J. Morden, July 2, 1878. 
19 No. 167,671, to James Johnson, September 14, 1875. 

_ No. 185,167, te W. T. Egan, December 12, 1876. 

No. 151,923, to C. C. Selby, June 9, 1874. 

No. 218,123, to Caleb H. Jackson, August 5, 1879. 

No. 217,536, to Caleb H. Jackson, July 15, 1879. 

No. 170,537, to George Elliott, November 30, 1875 

No. 140,332, to Joseph Wood, June 24, 1873. 

No. 38098, to G. Douglas, April 7th, 1863. 

No. 155,378, to Edward H. Johnson, September 29, 1874. 

No. 72077, to Stanhope Perkins, December 10, 1867. 


And this defendant denies, on information and belief, that the 
said complainant, F. C. Weir, was the original and first inventor of 
the improvement in railroad frogs described in said reissued letters 
patent or of any material and substantial part thereof claimed as 
new, but says the same was, prior to said Ri vendt invention thereof 
by the said F. C. Weir, shown and described in the United States 
letters patent dated and granted at the times and to the persons as 
hereinbefore specifically stated and set forth. 

And in the English letters patent dated and granted at the times 
and to the persons following, to wit: 

A. D. 1864, No. 2544, Henry Bredgewater, September 24, 1864. 

A. D. 1865, No. 2760, James Johnson, October 26, 1865. 

A. D. 18054, No. 1212, David Duncan, September 22, 1854. 
20) A. D. 1853, No. 2512, Percual M. Parsons, March 3, 1854. 
A. D. 1857, No. 1011, John Beech and John Williams, Oc- 
tober 6, 1857. 
A. D. 1853, No. 1855, William Baines, November 3, 1853. 


And this defendant, further answering on information and belief, 
says that said invention or improvement described and claimed in 
said reissued letters patent or the same combination or material and 
substantial parts thereof was mentioned and described in printed 
publications—that is to say, in the following patented volumes of 
English patent specifications and drawings published by the Eng- 
lish patent office at London, England, viz: 

The volume for the year 1864, Nos. 2237 to 2365. . 

The volume for the year 1865, Nos. 2759 to 2832 (being No. 
2760). 

The volume for the year 1854, Nos. 1120 to 1224 (being No. 
1212). 

The volume for the year 1853, Nos. 2505 to 2594 (being No. 
2512). 

The volume for 1857, Nos. 954 to 1075 (being No. 1011). — 

And the volume for the year 1853, Nos. 1818 to 1918 (being No. 
1855). 


And this defendant, further answering, says, on information and 
belief, that he is the original and first inventor of a U-shaped 
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plate in combination or connection with a railroad frog, and that 
said invention was secured to him by said letters patent of the 

United States No. 173,804 and No. 205,496, ana that by virtue 
21 of said letters patent he has the sole and exclusive right to 

said U-shape in a railroad frog, and that, while the com- 
plainant is engaged in the manuf icture and sale of railroad frogs, 
he uses a U-shaped plate so secured to your defendant, as be fore 
‘stated, and in said manutacture and sale has copied from defend- 
ant’s invention in substantial and material parts secured to defend- 
ant by his letters patent aforesaid and in infringement of the same ; 
and this defendant, in this connection, would state that prior to the 
filing of complainant’s bili he, the defendant, filed a bill in this hon- 
orable court against said complainant for infringement of his said 
letters patent No. 173 S04 and said wrongtul acts, and praying relief 
on account of said wrongful acts by the compl: tinant, whieh said bill 
is now pending against him in this court. Some d: ays after this de- 
fendant filed his bill as aforesaid. The said complainant filed his 
bill, seeking thereby, as defendant is advised and _ states, on infor- 
mation and belief, to harass and annoy defendant in his said suit 
and to delay accounting tu defendant for said wrongful acts of him, 
the said complainant. 

And this defendant, ppt wre answering, says that there is nothing 
patentable in any of the claims of said reissued letters patent ; that 
said claims are for mere aggregation of parts, all of which were well 
known or patented before said alleged patented invention of said 
complainant; that there is no co-operation between said parts in the 
sense of the patent law; that no new result is produced by the union 
of said parts and no invention required to affeet said union; and 
defendant insists that said claims of said reissued letters patent are 
each for an aggregation merely and not fora patentable combination, 

and that said reissued letters patent is, therefore, void. 
oe And this defendant, for further answer, denies that he has 
infringed or is now infringing In any way upon any of the 
lawful rights of complainant, and denies that he has made a railroad 
frog in any manner or form as described in his said reissued letters 
patent. 

All of whieh matters and things this defendant is ready and will- 
ing to aver, maintain, and prove as this honorable court shall di- 
rect. 

Whereupon he says that the complainant is not entitled to any 
relief as prayed for in his said bill, or to an injunetion or account 
as prayed for, and he humbly prays to be hence dismissed with 
his reasonable costs and charges 1n this behalf most wrongfully sus- 
tained. 

WILLIAM J. MORDEN. 


Unirep States or AMERICA, eee 
a ° . * . . on. 
Northern District of Ilinois, | 
William J. Morden, being duly sworn, does depose and say that 


he is the defendant named in the foregoing answer subseribed by 
him: that he has read the sameand knows the contents thereof, and 


a 
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the same is true of his own knowledge, except as to matters therein 
stated on information and belief, and as to those matters he verily 


believes it to be true. 
WILLIAM J. MORDEN. 
Hl. HARRISON, 


Solicitor and of Counsel for Defendant. 


Subscribed and sworn to before me this Yth day of Junuary, A. D. 
1SSz. 
[SEAL.] ELIAS BRAMAN, 
Notary Public, Cook Co., Ills. 


Endorsed : Filed Jan’y 16th, 1882. Wim. H. Bradley, clerk. 


2) Answer of Preston C. Llouston. 


United States Cireuit Court, Northern District of Illinois. In 
Equity. 


Cc. Wetr 
vs, 
Wittiam J. Morpes, Preston C. Houston, & JAMes M. Biack- 
BURN, 


The separate ar.swer of Preston C. Houston to the bill of complaint 
filed against him and his codefendants, William J. Morden and 
James M. Blackburn, in the U.S. circuit court for the northern dis- 
trict of Illinois, which bill is No. 17630 on the rule docket of said 
court. 


This defendant, now and at all times hereafter saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said complainant's said bill of complaint con- 
tained, for answer thereto or unto so much and such parts thereof as 
this defendant is advised is or are material or necessary for him to 
make answer unto, this defendant, for answering, saith that he has 
been informed and admits it to be true that upon application by 
the complainant letters patent of the United States were granted 
and issued to him, the said F.C. Weir, on the 20th day of May, 1879, 
for an alleged improvement in railroad frogs, ind that the said com- 
plainant afterwards surrendered said last-mentioned letters patent 
to the Commissioner of Patents, and upon application by complain- 
ant new letters patent were issued to him for the unexpired term, 
which said new letters patent were dated 30th September, 1879, 
marked Reissued No. 8914, and purported to be for the same inven- 
tion as set forth in said original letters patent. 

And this defendant says he does not know and he is not informed, 
suve by said bill of complaint, whether or not the complainant did 
properly make-application for said patent dated May 20, 1879, and 
said reissued patent No. 8914, dated September 50, 1879, and did 
comply with all the requirements of law and did have said pat- 


1] FREDERICK CC. WEIR VS. WILLIAM J. MORDEN ET AL. 


24 ent and said reissued patent issued to him in due form of law, 
and leaves the complainant to make such proof thereof as he 
shall be advised is material. | 

And this defendant, further answering, says, on Information and 
pelief, that the invention set forth and described in the reissued let- 
ters patent S914 is not the same invention as set forth and described 
in said letters patent dated May 20, 1879, end for that reason the said 
reissued letters patent is null and void ; and even if it is the same in- 
vention this defendant, on information and belief, denies that he, the 
said complainant, is the original and first inventor of the improve- 
ments set forth and described in said reissued letters patent No. 8914 
or the original patent bearing date May 20,1879, which was surren- 
dered, 

And this defendant, further answering, says that in connection 
with his codefendant, William J. Morden, he is engaged in the 
manufacture of railroad frogs and other articles at Chicago, IIli- 
nois, doing business under the name of the “ Morden Frog and 
Crossing Works;” that no one else is interested in said business but 
this defendant and his codefendant, William J. Morden; that thev 
are the sole owners and proprietors of said business; that the said 
codefendant, James M. Blackburn, has no interest in said business, 
but is simply employed as book-keeper and clerk ; that said frogs so 
manufactured by defendant and his codefendant, William J. Mor- 
den, so far as they are not public property, are the invention of his 
codefendant, William J. Morden, and the exclusive right to make, 
use, and vend to others to be used is secured to him, the said Wil- 
liam J. Morden, by letters patent of the United States, granted July 
2, IS7S, No. 205,496, and letters patent of the United States, granted 
February 22, 1876, No. 173,804, and the said firm of the Morden 

Krog and Crossing Works, composed of defendant and the 
25 said William J. Morden, are manufacturing and selling frogs 

so manufactured as aforesaid under proper authority from his 
codefendant, said William J. Morden, patentee as aforesaid ; and this 
defendant denies that the railroad frogs so manufactured and sold 
by him and his codefendant as aforesaid infringe said reissued let 
ters patent No, S914, dated September 30, 1879, or are in anywise a 
violation of any right lawfully secured to the complainant thereby. 

This defendant, by way of further defense, says, on information 
and belief, that said reissued letters patent No. $914 is invalid, be- 
cause, in view of the state of the art at and prior tothe date of the 
alleged invention of the complainant, said patent did not involve 
invention and is not a new and useful improvement within the mean- 
ing of the patent law; and as showing the state of the art he refers 
to the following letters patent of the United States: 


No. 175,804, to William J. Morden, February 22, 1876. 
No. 205,496, te William J. Morden, July 2, 1878. 

No. 167,671, to James Johnson, September 14, 1875. 
No. 185,167, to W. T. Egan, December 12, 1876. 

No. 151,923, to C. C. Shelby, June 9, 1874. 

No, 218,125, to Caleb H. Jackson, Aug. 5, 1879. 
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No. 217,536, to Caleb H. Jackson, July 15, 1879. 

No. 170,537, to George Elliot, Nov. 30, 1875. 

No. 140,532, to Joseph Wood, June 24, 1873. 

No. 38098, to G. Douglas, April 7, 1863. 

No. 155,378, to Edward H. Johnson, September 29, 1874. 
No. 72077, to Stanhope Perkins, December 10, 1867. 


26 And this defendant denies, on information and belief, that 

the said complainant, F. C. Weir, was the original and first 
inventor of the improvement in railroad frogs described in said 
reissued letters patent or of any material and substantial part thereof 
claimed as new, but says the same was prior to the said alleged in- 
vention thereof by the said F. C. Weir, shown and described in the 
United States letters patent dated and granted at the times and to 
the persons as hereinbefore specifically stated and set forth and in the 
English letters patent dated and granted at the times and to the 
persons following, tu wit: 


A. D. 1864, No. 2544, Henry Bridgewater, September 24, 1864. 

A. D. 1865, No. 2760, James Johnson, October 26, 1865. 

A. D. 1854, No. 1212, David Duncan, September 22, 1854. 

A. D. 1853, No. 2512, Percival M. Parsons, March 3, 1853. 

A. D. 1857, No. 1011, John Beech and John Williams, Octover 6, 
1857. 

A. D. 1858, No. 1855, Williain Baines, November 3, 1853. 

And this defendant, further answering on information and belief, 
says that said invention or improvement described and clained in 
said reissued letters patent or the same combination or material and 
substantial part thereof was mentioned and described in printed 
publications—that is to say, in the following patented volumes of 
English patent specifications and drawings published by the English 
patent office, at London, Engiand, viz: 


“= 


The volume for the year 1864, Nos. 2257 to 2365. 
27 The volume for the year 1865, Nos. 2759 to 2852 (being 
No. 2760). 
The volume for the year 1854, Nos. 1120 to 1224 (being No. 


1212). 

The volume for the vear 1855, Nos. 2508 to 2594 (being No. 
2512). 

The volume for the year 1867, Nos. 951 to 1075 (being No. 
1011). 


And the volume fer the year 1853, Nos. 1818 to 1918 (being No. 
1855). 

And this defendant, further answering, would state that prior to 
ihe filing of complainant’s bill his codefendant, William J. Morden, 
tiled a bill in this honorable court against said complainant for in- 
fringement of his letters patent No. 173,804, and praying relief on 
account of said wrongful acts by complainant, which said bill is now 
pending against complainant in this court. Some days after the 
tiling of said bill by his codefendant, Wm. J. Morden, as aforesaid, 
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the said complainant filed his bill, seeking thereby, as defendant is 
advised aud states on information and _ belief, to harass and annoy 
his codefendant in said suit, and to delay accounting to his code- 
fendant for said wrongful acts of him, the said complainant. 

And this defendant, further answering, says that there is nothing 
patentable in any of the claims of said reissued letters patent, as he 
is informed and believes; that said claims are for mere aggregation 
of parts all of which were well known or patented before said alleged 
patented invention of said complainant; that there is no co-opera- 
tion between said parts in the sense of the patent law; that no new 
result is produced by the union of said parts and no invention re- 

quired to effect said union, and defendant insists tat said 
28 claims of said reissued letters patent are each for an aggrega- 

tion merely, and not for a patentable combination, and that 
said reissued letters patent is, therefore, void. 

And this defendant, for further answer, denies that he has infringed 
or is now infringing In any way upon any of the lawful rights of 
complainant, and denies that he has made railroad frogs in manner 
and form as described in the said reissued letters patent of com- 
plainant. 

All of which matters and things this defendant is ready and will- 
ing, to aver, maintain, and prove as this honorable court shall 
direct. 

Whereupon he says that the complainant is not entitled to an 
Injunction or account or for any reliefas prayed for in bis said bill, 
and he humbly prays to be hence dismissed with his reasonable 
costs and charges in this belralf most wrongfully sustained. 

PRESTON C. HOUSTON. 

IH. HARRISON, 

Solicitor and of Counsel for Defendant. 


Unrrep STATES OF AMERICA, ) 
. . > . . SN z 
Northern District of Illinois, | 


Preston C. Houston, being duly sworn, does depose and say that 
he is the defendant named in the foregoing answer subscribed by 
him; that he has read the same and knows the contents thereof, and 
the same is true of his own knowledge except as to matters therein 
stated on information and belief, and as to those matters he verily 
believes it to be true. 


PRESTON C. HOUSTON. 


Subseribed and sworn to before me this %th day of January, A. 
I). ISS. 
[SEAL..] ELIAS BRAMAN, 
Notary Public, Cook Co., Ills. 


Wim. H. Bradley, clerk. 


Endors di: Filed Jan'y Loih. ISNS2. 
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wat) Answer of James M. Blackburn. 


United States Cireuit Court, Northern District of Illinois. In 
Equity. 


F.C. Were 
is, 


Witiiam J. Morpen, Preston C. Housrox, & James M. BLackpurn, 


The separate answer of James M. Blackburn to the bill of complaint 
filed against himself and his ecodefendants, Wm. J. Morden and 
Preston ©. Hlouston, in the U.S. circuit court for the northern 
district of Illinois, which bill is No. 17650 on the rule docket of 
suid court. 


This defendant, now and at all times hereafter saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said complainant's said bill of complaint con- 
tained, for answer (hereto or unto so much and such parts thereof as 
this defendant is advised is or are material or necessary for him to 
make answer unto, this defendant, for answering, saith that he has 
been Informed and admits it to be true that upon application by 
the complainant letters patent of the United States were granted 
and issued to the said F.C. Weir on the 20th day of May, 1879, for 
an alleged improvement in railroad frogs, and that the said F.C. 
Weir did on the 30th day of September, 1879, obtain new letters 
patent for what purported to be the same invention which was 
marked Reissue No. S914; and this defendant says that he does not 
know and he is not informed, save by said bill of complaint, whether 
or not said F.C. Weir did properly make application for said patent, 
datcd May 20th, 1879. and said reissued patent No. 8914, dated 

September 50th, 1879, and did comply with all the require- 
OU) ments of law, and did have said patent and said reissued 

patent issued to him in due form of law,and leaves the com- 
plainant to make such proof thereof as he shall be advised is ma- 
terial. | 

And this defendant, further answering, denies that he has ever 
contrived to injure said complainant, or to defraud him of any profits, 
benefits, and advan.ges whatever: and this defendant denies that 
he has at any time heretofore mannfactured, used, or sold, or is now 
making, constructing, using, or selling, at Chicago or elsewhere, rail- 
road frogs, as set forth and described in said commplainant’s bill, or 
any railroad frogs whatsoever: and defendant says that he has not in 
any way infringed atid does not in any way infringe said reissued 
letters patent. 

And this defendant, further answering, in this connection would 
state that he has no interest in the business carried on at Chicago 
under the name of the “The Morden Frog and Crossing Works; ” 
that the only parties or personls who are the owners and interested 
in said business are his codefendants, William J. Morden and Pres- 
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ton ©. Houston ; that said business is carried on by them and under 
their direction and command, and this defendant has no interest or 
ownership in the same. This defendant would state that he is em- 
ployed by said Wm. J. Morden and P. C. Houston as their book- 
keeper and clerk, and as such book-keeper and clerk he does such 
acts and doings in and about said business as he may be directed to 
do; he is simply a clerk, and has no management, interest, or con- 
trol of said business, and whatever acts he does or has done in and 
about said business are the acts of his principals and not his own : 
and this defendant denies, on information and belief, that the said 
I. C. Weir was the original and first inventor of the improvements 
in railroad frogs deseribed in said reissued letters patent, or of any 

material and substantial part thereof claimed as new, but says 
31 that the same was, prior to the said alleged invention thereof 

by the said I. C. Weir, shown and deseribed in the United 
States letters patent dated and granted at the times and to the per- 
sons following, to wit: 


William J. Morden, February 22, 1876, No. 173,804. 
William J. Morden, July » ISTS, No. 205406, 
James Johnson, September 14, 1875, No. 167,671. 
W. TT. Egan, December 12, 1876, No. 185,167. 
C.C. Shelby, June 9, 1874, No. 151,925. 

Caleb HH. Jackson, July 15, 1s79, No. 217, OD, 
Caleb If. Jackson, Augus td, 1879, No. 218,123. 
(ieorge Elliott, November 30, S75, No. 170,537. 
Joseph Wood, June 24, 1873, No. 140,332. 

(i. Douglas, April 7, 1863, No. SSOOS. 

Edward I. Johnston, Sépt’r 29, 1874, No. 155,578. 
Stanhope Perkins, December 10, 1867, No. 72077. 


And in the English letters patent dated and granted at the times 
and to the persons following, to wit: 


A. D. 1864, No. 2544, Henry Bridgewater, September 24, 1864. 

A. D. 1865, No. 2 TOO, James Johnson. October 26, TSG. 

A. D. 1854, No. 1212, David Duncan, September 22, 1854. 

A. D. 1853, No, 2512, Percival M. Parsons, September 22, 185-4. 

A. D. 1853, No. 1011, John Beech and John Williams, October 6, 
1857. 

A. D. 18538, No. 1855, William Baines, Nov. 3, 1853. 


oo And this defendant, further answering on information and 

belief, says that said invention or improvement described and 
claimed in said reissued letters patent, or the same combination or 
material and substantial parts thereof, was mentioned and deseribed 
in printed publications—that is to say, in the following patented 
volumes of English patents, specifications, and drawings, published 
by the Ek nglish patent office, at London, England, viz: 


The volume for the year 1864, Nos. 2237 to 2360. 
The volume for the vear 1865, Nos. 2759 to 2832 (being No. 2760). 
The volume for the vear 1854, Nos. 1120 to 1224 (being No 1212). 
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The volume for the year 1853, Nos. 2503 to 2594 (being No. 2512). 

The volume for the year 1857, Nos. 954 to 1072 (being No. 1011), 
and 

The volume for the year 1855, Nos. 1818 to 1918 (being No. 1855). 


All of which maiters and things this defendant is ready and will- 
ing to aver, maintain, and prove as this honorable court shall 
direct; wherefore he says that the complainant is not entitled to 
any relief as prayed for in his said bill, and he humbly prays to be 
hence dismissed with his reasonable costs and charges in this behalf 
most wrongfully sustained. 


H. HARRISON, 
Sol’r and of Counsel for Defendant. 


JAMES M. BLACKBURN. 


Unitep STATES OF AMERICA, | ee 
Northern District of Illinois. | ~° 
Oo James M. Blackburn, being duly sworn, does depose and 


say that he is the defendant named in the foregoing answer 
subscribed by him; that he has read the same and knows the con- 
tents thereof, and the same is true of his own knowledge except as 
to matters therein stated on information and _ belief, and as to those 
matters he verily believes it to be true. 
J. M. BLACKBURN. 


Subscribed and sworn to before me this sixth day of January, 
1882. 
(SEAL. | J. TAYLOR HAIR, 
Notary Public, Cook Co., Ll. 


Endorsed: Filed Jan’y 16th, 1882. Wim. H. Bradley, clerk. 


o4 Afterwards, to wit, on the fourteenth day of February, A. 

| D. 1882, came the complainant, by his solicitors, and filed in 
said clerk's oitice his replications to the answers of Wm. J. Morden, 
Preston C. Houston, and James M. Blackburn in said entitled cause; 
which said replications are in the words and figures following, to 
wit: 

Replication lo Anawe r of Morden. 
Cireuit Court of the United States, Northern District of Illinois. In 
Equity. 


FreperiIcK C. Wetr vs. Wittiam J. Morven ef al. 


The replication of Frederick C. Weir, complainant, to the several 
answer of William J. Morden, one of the defendants. 


This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
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and sufticient in law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant, without this, that any other matter or 
thing whatsoever in said answer contained material or effectual in 
the law to be replied unto, and not herein and hereby well 
Bo and sufficiently replied unto, confessed or avoided, traversed 
or denied, is true; all which matters and things this replant 
is and will be ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays as in and by his said bill he 
has already prayed. 
WOOD & BOYD, 
BANNING & BANNING, 


Solicitors for Complainant. 


Endorsed : Filed this 14th day of lebruary, A.D. 1882. W. II. 
Bradley, clerk. 


Replication lo Answer of Llouston. 


Cireuit Court of the United States, Northern District of Illinois. In 
hquity. 


hReEDERICK C. WEIR 
vs. 
Wirttiauw J. Morpeyx, Presros. C. Housrox, and Jawes M. BracKk- 
BURN, 


The replication of krederrck C. Weir, complainant, to the several 
answer of Preston C. Houston, one of the defendants. 


This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insutticiencies 
of the said answer, for replication thereunto says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 

and sufficient in law to be answered unto, and that the said 
36 answer of the said defendant is uncertain, untrue, and insul- 
ficient to be replied unto by this replant, without this, that 
any other matter or thing whatsoever in said answer contained ma- 
terial or effectual in the law to be replied unto, and not herein and 
hereby well and sufliciently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things this repli- 
ant is and will be ready to aver, maintain, and prove as this honor- 
able court shall direct, and humbly prays as in and by his said bill 
he has already prayed. 
WOOD & BOYD, 
BANNING & BANNING, 


Solicitors for Complainant. 


Endorsed: Filed this Ith day of February, A. D. 1882.) W. HL 
Bradley, clerk. 
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Replication to Answer of Blackburn. 


Circuit Court of the United States, Northern District of Illinois. 
In Equity. . 


; FREDERICK C. WEIR 
| vs. 
Wictiam J. Morpes, Preston C. Houstosx, and James M. Biack- 
BURN. 


The replication of Frederick C. Weir, complainant, to the several 
answer of James M. Blackburn, one of the defendants. 


This repliant, saving and reserving unto himself now and 
O7 at all times hereafter all and all manner of benefit and ad- 
vantage of exception which may be had or taken to the 
manifold insufficiencies of the said answer, for replication thereunto 
says that he will aver, maintain, and prove his said bill of com- 
plaint to be true, certain, and sufticient in law to be answered unto, 
and that the said answer of the said defendant is uncertain, untrue, 
and insufficient to be replied unto by this repliant, without this, that 
any other matter or thing whatsoever in said answer contained 
material or effectual in the law to be replied unto, and not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
, traversed or denied, is true; all which matters and things this re- 
<- pliant is and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in and_ by his 
said bill he has already prayed. 
WOOD «& BOYD, 
BANNING & BANNING, 


Solicitors for Complainant. 


Endorsed: Filed this 14th day of February, A. D. 1882.) W.H. 
Bradley, clerk. 


538 Afterwards, to wit, on the ninth day of Noverber, in the 
adjourned October term of said court, A. D. 1882, in the 

record of the proceedings thereof in said entitled cause before Hon. 

Thomas Drummond, circuit judge, is the following entry, to wit: 


¢ ig ’ Order. 
FreperRIc C. WEIR 

rs. >In Chancery. 

Wittram J. Morven ef a’. j 


And now, on this day, upon the motion of defendants to be 


4 allowed to file an amended answer setting up prior use by J. H. 

Marshall, Wilham Dugan, J. R. Hilliard, and F. K. Bowers, it is 
6 ordered and decreed that the defendants be allowed to file said 
’ amended answer upon the condition that the depositions of the wit- 


nesses be taken within thirty days from date of this order, and that 
the defendants pay the costs of the taking of said depositions; and 
the said amendment is now filed. 
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On the same day, to wit, on the ninth day of November, A. D. 


1882, came William J. Morden, one of the defendants, by his solicitor, 
and filed in said clerk’s office his amended answer In said entitled 


‘ause, Which said amended answer is in the words and figures follow- 


Ing, to wit: 
Amended Answer. 


39 United States Cireuit Court. Northern District Hlinois. In 
Kquity. 


Frepertck C. Werr, Complainant, 
vs. 
WitiiaM J. Morpen, Defendant. 


The amended answer of Williara J. Morden, defendant, to the bill 
of complaint of Frederick C. Weir, complainant. 


This defendant, by leave of court first had and obtained by way 
of amended answer to the said bill of complaint, further answering, 
SUVs : 

That he denies that the said Frederick C. Weir was the first and 
original inventor of said improvement shown and deseribea in said 
patent, or of any material and substantial part thereof claimed as 
new, but says that the same was known and used prior to said al- 
leged invention thereof by said Frederick C. Weir by different per- 
sons and corporations at different places in the United States, to 
wit: By the Peoria & Rock Island railroad on its road, in the State 
of Illinets, where such use was known to J. H. Marshall, now resid- 
ing at Des Moines, lowa; and also known to William Dugan, now 
residing at Galvia, Illinois ; and also known to J. R. Hilliard, now 

residing at Peoria, Ilinois; and also known to F. Kk. Bowers, 
40) now residing at Chicago, lilinois ; and also known to the em- 

ployees of said railroad, company; and also known by the 
said I. K. Bowers, now residing at Chicago, Illinois, who manufact- 
ured and sold the same. 

All which matters and things this defendant is willing to aver and 
maintain and prove as this honorable court shall direct, and prays 
to be hence dismissed with his costs and charges in this behalf most 
wrongfully sustained, 

WILLIAM J. MORDEN. 

H. HARRISON, 

Sol’r for Def't. 

Sworn and subscribed to before me this first day of November, A. 
1). 1882. 

[SEAL. ] FRANK JOHNSON, 
Notary Public in and for Cook Co., Ills. 
Endorsed: Filed Nov. 9, 1882. Wm. H. Bradley, clerk. 


41 Afterwards, to wit, on the twentv-sixty day of June, in the 

adjourned May term of said court, A. D. 1854, in the reeord 
of the proceeding- thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


a 
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; Order. 


FrREDERIC C. WEIR 
vs. >In Chancery. 
Re WittiamM J. Morven et al. j 


Now come the parties, by their solicitors, and this cause is now 
set down for hearing upon the pleadings and proofs, and after hear- 
- Ing the arguments of counsel the further hearing herein is hereby 
- postponed until to-morrow morning. 


: Afterwards, to wit, on the twenty-seventh dav of June, in the 
adjourned May term of said court, A. D. 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
IFREDERIC C, WEIR 
| vs. -In Chancery. 
! WittiaM J. MorpEN ef al. 


42 Now again come the parties herein, by their solicitors, and 

this cause again comes on to be heard upon the pleadings and 
proofs, and after hearing the concluding arguments of counsel the 
court takes time to consider. 


43 Afterwards, to wit, on the fourth day of August, A. D. 1884, 
ad \ there was filed in ‘said clerk’s office the opinion of Judge Blod- 
: gett in said entitled cause, which said opinion is in the words and 
figures following, to wit: 

; Opinion. 
a. BiopGett, J. : 
The complainant in this case seeks to restrain the infringement 

of reissue patent No. 8914, issued to complainant September 30, 1879, 

for an improvement in railroad frogs, the original patent No. 215,- 

m 548 having been dated May 20,1879. In his specifications com- 
plainant describes the mode of constructing his frog to consists in 

any. a peculiar mode of combining the rails so as to form the V-shaped 
point or angle of the frog, and also in connecting the point and the 

wing rails with channel iron, the upturned sides of which are bolted to 

the wing rails and the point rails. The defendant is charged with 
infringing only the second claim of the patent, which is as follows: 

2. A frog composed substantially of the two center rails B B’ joined 


b to form the V-shaped point, united to outside diverging 
’ 44 or wing rails by means of two channel or U irons, D D, one 

wing of which channel or U iron is shaped to fit the web of 
f the abutting rails combined to form the point of the frog, and upon 


the other side fitting the web of the wing or diverging rail, respect- 
ively, and secured by bolts or rivets passing through the webs of the 
rails and the ‘sides of the channel bars substantially, as shown. 
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The history of this patent, as gathered from the record in this 
case, seems to be this: In October, 1877, the complainant filed the 
application for his patent, and on December 22, 1877, the patent was 
allowed with certain claims, but, as he now insists, by the neglect of 
his solicitor the final fee to the Patent Office was not paid, and the 
proceedings to obtain the patent lapsed. Some time in February, 


1879, he renewed his application, and asked that the original speci- — 


fications and drawings might be considered as part of the renewed 
application, and the original patent, No 215,548, was issued 
45 May 20,1879. On June 30,1879, application was made fora 
reissue, Which resulted in the reissue No. 8914 now before the 
court. 

Testimony has been put into the record by the complainant, as a 
Witness in his own behalf, tending to show that he made the inven- 
tion ii question previous to June, 1876, but he is unable to define 
the time with any degree of certainty, except that on June 10, 1876, 
he exhibited a rough sketch or diagratin of his proposed device to 
Mr. W. Hl. Il. Allison, who affixed his name to said sketeh at that 
date, and who has testified to doing so, and the sKetch is produced 
in evidence. 

The defenses interposed are (1) that defendant does not infringe ; 
(2) that the second claim of the reissue is void, because it was not 
warranted by the original specifications nor the models ; (3) that the 
device now claimed to be covered by the second claim of the reis- 
sued patent had been in public use more than two years before the 

complainant made his appheation for a patent. 
AW The question of fact as to infringement depends upon 

whether the “two center rails B B’ joined together to form the 
V-shaped point,’ mentioned in the second claim, necessarily mean 
the two center rails which are described in the specification, or does 
it mean any center rails joined together in any manner to form a 
V-shaped point? The answer to this question seems to me to be 
found in the complainant's own specification. He says: My inven- 
tion consists, first, in such a formation and connection of the two 
rails which make up the angular point as that one of the rails ex- 
tends unbroken and uneut directly across the path of the other and 
in itself makes a solid end to the point with a full-width flange, 
which is overlapped by the flange of the other rail, and thus a flange 
of double thickness is afforded at a point where strength is particu- 
larly needed, and the cutting away of the flanges (as is the usual 
custom) is avoided entirely. 

In his description of the drawings he says: 

47 A A’ are the outer or wing rails of the frogs and BB’ are 

the two rails which compose the acute angle or point. 

And in his deseription of the mode of constructing his device he 
SaVs: 

‘In place of cutting away both the flanges of the rail BB’, so as to 
make a joint between the two rails midway between the lines of the 
angle of the frog, as is common now and, | nay say, usually prac- 
ticed, I continue the flange of the rail B, of full width, intaet clear 
along the junction of, the two rails to the point where it strikes the 
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flange of the outer rail, as shown in Fig. 3, which is almost imme- 
diately under the point X’ of the frog, and I swage up the flange b! 
of rail B’ on one side, as shown in Figs. 5 and 3, so that it lies over 
the flange of rail B, this flange of rail B’ being cut away angularly 
on the edge to properly meet the line of the web 6? of the rail B. 
It wili thus be seen that minute directions are given as to 
48 the construction of the two center rails B and B’ to form a 
V-shaped point, and I am of opinion that the two center rails 
Band b’, described in the second claim, are the rails constructed and 
joined according to the description given in the patent. The lan- 
guage of the claim is, “ The two center rails B B’ join to form the V- 
shaped point,” not any two center rails joined to form a V-shaped 
point. The V-shaped point made by extending one rail unbroken 
and uncut directly across the path of the other, and thereby making 
a solid end to the point, and with the flange of the rail B’ swaged 
up so as to lie upon or overlap the flange of the rail B, seems to me 
to be an essential element of what complainant supposed he had in- 
vented, and therefore the two center rails B B’ mentioned in the 
second claim refer to and mean the two center rails which he has 
particularly described in his specifications. The proof in the case 
wholly fails to show that the defendant forms the V-shaped 
49 point in his frog in the manner that complainant forms 
his point. 

Indeed, the fact seems to be admitted that defendant does not form 
his points in the same manner described by complainant’s specifi- 
cations, and I understand the learned counsel for complainant to 
concede upon the hearing that unless the second claim is held to in- 
clude any V-shaped point joined to the wing rails by U-irons there 
is no infringement made out in this case; but if lam wrong in my 
construction of this claim the proof is conclusive that as early as 
September 13, 1876, railroads frogs in which the point and wing 
rails were connected by channel irons or plates substantially as now 
constructed by the defendant were kept for sale and sold and put in 
public use on several railroads in this State, and the court will pre- 
sume that in ihe due course of business it took at least some months 
before that time to devise and produce these frogs. The frogs thus sold 
were manufactured by the defendant, as he claimed, under patent No. 

148,264, dated March 38, 1874, issued to George Thomas and 
50) William Miller, of which be, defendant, was owner, and under 

patent No. 173,804, dated February 22, 1876, issued to the 
defendant himself as the inventor. The Thomas and Miller patent 
shows a brace plate which is but a narrow channel iron, the turned- 
up edges of which were bolted to tlie wing rails so as to stiffen the 
rails and keep them at their proper distance apart, while the Mor- 
den patent of February 22, 1876, showed the wing rails or frogs 
connected by a U-iron or “ trough plate,” as he calls it, the upturned 
sides of which “are made to conform to the curve of the side rails 
as well as tothe form of the neck and base of the rail, and are 
firmly secured to the neck of the rail by bolts or rivets ;” but in- 
stead of holding the V-shaped point in place by the use of channel 
iron or brace plates, he provided a V-shaped recess in the channel 
4—152 
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or trough plate, into which the point of the frog was inserted and 
held, but the proof shows in applying his device to crossings in- 
stead of switches he used channel or V-shaped irons to con- 
51 nect the points and wing rails, and the connection of his 
peculiar form of V-shaped point with the wing rails by 
means of the U-irons, bolted or riveted to the web of the point and 
wing rails, isan element of complainant’s device now In controversy ; 
but after Thomas and Miller had shown the use of their brace plate, 
which, as I have said, is but a short channel iron, and after Morden 
had, in February, 1876, showed the use of the V-shaped plate as a 
means of connecting the two outer rails, there would seem to be 
little room for invention, and it was only a mechanical application 
of the same device to apply the channel iron to hold the V-point in 
its proper place instead of the recess which Morden adopted. In 
other words, when once the utility of the channel iron as a means 
for holding the wing rails in their proper relations to each other 
was shown there was no more invention in using it to hold the 
point in place and strengthen the web of the point rails than there 
Was in using a bolt or rivet to fasten these channel irons 
52 to the rails, bolts and rivets being old. Morden adopted it 
as his mode of connecting the point and wing rails when the 
angle of the frog of crossing was so great as to make the recess in 
his trough plate inapplicable. 

I therefore conclude that the proper construction of the second 
claim requires the point to be constructed as directed in the body 
of the patent, and also that the U-iron, as a mode of connecting the 
point and wing rails, was in public use and well known before com- 
plainant claims to have been the inventor thereof. 

It may also, I think, be urged with much force, although it was 
not pressed in the argument, that the application for this patent 
must be deemed to have been first made at the time and not before 
the time when the renewed application was made, after the patent 
allowed in 1877 had elapsed, and if this position is sound there can 
be no doubt that Weir's device, precisely as he has constructed and 

used it, had been in public use for more than two years prior 
53 to his application. The application made by Weir in Febru- 

ary, 1879, must, as it seems to me, be considered as his first 
application, the former application going for naught, and leaving 
him to stand upon that application as made at the time he renewed 
it upon his old specitications and drawings. 

The bill is dismissed for want of equity. 


Endorsed: Filed Aug. 4, 18S4. Wm. IL. Bradlev, clerk. 


On the same day, to wit, on the fourth day of August, in the July 
term of said court, AJ D. Pss4, in the reeord of the proceedings 
thereof in said entitled cause before Hon. Henry W. Blodgett, dis- 
trict Judge, is the following entry, to wit: 
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Decree. 


Freperic C. WEIR 
vs. In Chancery. 
Witiram J. Morven et al. J 


This cause having come on to be heard upon the bill of complaint 
herein, the answer thereto of the defendant, the replication of the 
complainant to such answer, and the proof, documentary and written, 

taken and filed in said cause, and having been argued by 
o4 counsel for the respective parties, Messrs. Wood & Boyd and 
Messrs. Banning & Banning for complainant, and Messrs. 
Offield & Towle and H. Harrison, Esy., for defendant: Now, there- 
fore, in consideration thereof, it is ordered, adjudged, and decreed, 
and the court doth hereby order, adjudge, and decree, as follows, 
viz: That the complainant’s said bill of complaint be, and the same 
is hereby, dismissed for want of equity, with costs to the defendant 
to be taxed, and that execution issue therefor. 
5d On the hearing of said cause on the same day, to wit, the 
fourth day of August, A. D. 1884, the certificate of evidence 
in said cause was filed in said clerk’s office, and is in the words and 
figures following, to wit: 


Certificate of Evidence. 
Circuit Court of the United States, Northern District of Illinois. In 
Equity. 
Freperic C. Wetr vs. WittiAM J. Morben ef al. 


I hereby certify that at the hearing of this cause said parties re- 
spectively produced, read, and used in evidence the following deposi- 
tions and exhibits, to wit: 

As his prima facie evidence the complainant read the depositions 
of D. C. Pierce, John W. Hill, and Leonard H. North ; reissued letters 
patent No. 5914, issued to the complainant September 30, 1879, and 
the other exhibits mentioned and referred to in said depositions ; all 
which depositions and exhibits are as follows: 


(For complainant’s reissued letters patent No. 8914, see page 8.) 


56 United States Circuit Court, Northern District of Illinois. In 
Chancery. 
FREDERICK C. WEIR 
rs. 
Wirtram J. Morpey, Preston C. Lovstoy, & James M. Brackpury, 
Testimony taken on the part of the complainant before P. H. T. 
Mason, notary public, at the oftice of Messrs. Banning & Banning, 
60 and 61 Honore building, Chicago, this third day of April, A. D. 
1Ss2. 
Present: On the part of the complainant, Thomas A. Banning, 
Esy., and on the part of the defendants, H. Harrison, Esq. 


It is agreed that a general objection may be made at the close of 
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the deposition, to have the same effect as if objections were made 
specifically to each question and answer as made. 


D. C. Pierce. 


D. C. Pierce, a witness sworn and examined on the part of the 
complainant, deposes and testifies as follows : 


1 Question. Please state your name, age, occupation, and place of 
residence. 

Answer. D. C. Pierce ; age, fifty-seven; cecupation, railway frogs 
and crossings ; office, 73 Dearborn street, Chicago. 

2). Please state whether you know William J. Morden, of the 
Morden Frog & Crossings Works of this city. 

A. I do not; I know him by sight, but have no personal acquaint- 
ance with him; never spoke to him. 

3 (. Please state whether you know Mr. Preston C. Huston or Mr. 
James M. Blackburn, president and secretary of the Morden Frog & 
Crossings Works. 

A. No, sir; I do not. 

4 Q. Please state if you have ever seen any of the frogs manu- 
factured by the Morden Irog & Crossings Works. 

A. I have. 
57 5 Q. How long since you have seen frogs manufactured by 
said works? 

A. A year or more. 

6 Q. Please look at the model now shown you and state whether 
it is a correct representation of the railway frog which you have 
seen manufactured by said works. 

A. This is as near like them as I should think they could possibly 
be made. 

7 Q. Do you know ofsaid works during the past vear selling any 
frogs like this model ? 

A. I do not. 

8 Q. Do you know of their advertising or having trogs like this 
model at agencies for sale? 

A. I know of one at the Grand Pacific, where they have a 
sign up as agent for the Morden Frog & Crossings Works; that is 
all I know of. 


Counsel for complainant offers said model in evidence and the 
same is marked “Complainant's Exhibit Morden Frog.” 


Cross-examination . 


9X Q. Did vou ever see the Morden Frog and Crossings Works 
making any frogs ? 
A. Yes, sir. 
10 X Q. Have you ever been at their establishment ? 
A. I have. 
11 X Q. When were you at their establishment ? 
A. Well, two or three weeks ago the last time. 
12 X Q. When was the first time you were there ? 
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A. Well, I cannot say exactly ; probably two years ago. 

13 X Q. What kind of a frog were they making then ? 

A. I do not remember particularly. 

14 X Q. Could you swear that they were making a frog similar to 
the model shown you to-day ? 

A. Two years ago? Yes, sir; I could swear to it. 

15 X Q. How many times were you at the Morden Frog 
08 and Crossings Works besides two weeks ago and two years 
ago ? 

A. Probably half a dozen times. 

16 X Q. Could you swear that they were making a frog like the 
model here shown you to-day at any other time besides the times 
you were there, two weeks ago? 

A. Yes, sir. 

17 X Q. When was the last time you were there previous to two 
weeks ago? 

A. It might have been six months ago; 1 cannot remember posi- 
tively the exact time; I have been there quite often the last two 
vears, being interested in the business. 

18 X Q. What kind of a frog were they making six months 
ago? 

A. The same as I saw them making two weeks ago. 

19 XQ. How is that frog made? 

The Witness: Well, how do you mean ? 

20 X Q. In respect to the point. - 

A. Plain ; put together as you see it. 

21 X Q. How is the point put together? Describe to me how the 
point of that frog is put together. 

A. It is put together as you see it there. 

22 XQ. Well, Lam asking you how that frog is put together ; 
you say you have been there and seen them making it? 

A. I did not see the whole process; I was not there over ten or 
fifteen minutes at any one time; I did not see the whole process of 
the manufacture. 

23 X Q. Describe the process of making that frog as exhibited by 


the model. 


A. I cannot describe the whole process. 
24 X Q. You say you cannot describe the process by which that 
frog is made? 
A. I do not know the exact process, the way the whole of it is 
made; no, sir; the way, I see it now | cannot describe the 
on way it must be made, and I was not there to see the whole 
frog made. 
25 X Q. How did you come to go to the Morden Frog and Cross- 
ings Works? 
A. To see what kind of a frog he was making. 
26 X Q. Why did you want to see what kind of a frog he was 
making? 
A. To see whether it was a better frog than mine. 
27 X Q. Was that the object of your last visit, two weeks ago” 
A. No, sir. 
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28 X (Q. How did you come to go there two weeks ago? 

A. At the request of Mr. Weir. He asked me if I would go. 

29 X Q. What was Mr. Weir’s instructions to you at the time ? 

A. To see if the frogs he was making were precisely like that 
model. 

30 X Q. Who did you ask for when you went there? 

A. No one. 

31 X Q. Who did vou see when you were there? 

A. I saw some men at work; no one I was acquainted with. 

32 X Q. Did you see the foreman ? 

A. I have seen him, but I do not know him; I made no inquiries 
for any one. , 

33 X Q. How long did you remain there? 

A. I was there, I think, twenty minutes; I remained there long 
enough to see them loading some frogs on a wagon, taking them from 
the shep. 

34 XQ. Did vou watch the process of maxing the frog from the 
beginning until it was completed ? 

A. No, sir. 

jo — (. Can you swear exactly as to the process of making the frog 

which you saw there? 
60 A. I cannot. 

36 —Q. All you know, then, is that vou saw a frog completed 
which resembled in appearance after its completion the model here 
shown you? 

A. I saw one after it was completed exactly like that model. I 
examined it very particularly, for the reason that he requested me 
to go and examine it, and I had-the model with me. 

37 XQ. Does this model represent a frog in which both the flanges 
of the rails are cut away so as to make the joint between the two 
rails midway between the lines of the angle of the frog large? 

Mr. Baxnixa: From the specification of what patent are you 
quoting ? 

Mr. Warrison: Tam not quoting exactly from any patent. I am 
asking the question while [have Mr. Weir’s specification open be- 
fore me. 


A. No, sir. 

38 X Q. How is this done—that is, as shown in the model ? 

A. One side of that rail is not cut away at all; one flange of each 
rail is cut on one side; one side of the rail flange not cut at all; 
only one side cut. : 

39 XQ. Is one of the flanges of the rail continued a full length in- 
tact clear along the junction of the two rails to the point where it 
strikes? 

A. That means both sides of the flange. Yes, sir; one rail con- 
tinues so. 

40 X Q. Is the flange of one of the rails on one side swaged up so 
that it lies over the flange of the other rail which continues intact? 
A. I cannot tell by this model whether it is swaged or planed. 

41 X Q. If the model is taken apart can you tell? 
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A. Certainly. Having taken the model apart, I find the flange to 
have been either planed or filed. 
61 42 X Q. Is it swaged ? 
A. This model is not swaged, but it could be easy enough. 
This is just as I say it is. 

43 X Q. Does the flange of the other rail which you said continues 
intact show, after the model had been taken apart, to be intact? 

A. No, sir; each flange of the rail is either planed or filed the 

same as the other point. 

44.X Q. Then the model when taken apart does rot show one of 
the flanges of one of the rails of full width intact clear along the 
junction of the two rails to the point where it strikes the flange of 
the outer rail? 

A. No, sir; frogs are of course made two ways, either swaged or 
planed. 

45 X Q. How does it show it? 

A. I do not know. 

46 X Q. How does this show ? 

A. This shows the flanges planed or filed according to the model. 

47 X Q. Then I am to understand that the Hanges of both of the 
rails are cut away or filed ? 

A. The rail which I had supposed to be intact on taking the model 
apart I find not to be continued intact, but a portion of the thick- 
ness of each flange of said rail at the point is either planed or filed 
off. The other one I find to be with the inner flange planed com- 
pletely off up to the point, also extending over to the outer side of 
the opposite flange as to a portion of its thickness. 

48 X Q. Does the frog, aiter being taken apart, show such a forma- 
tion and connection of the two rails which make up the angular 
point as that one of the rails extends unbroken and uncut directly 
across the path of the other? 

A. It does not; they are both cut. 

49 X Q. Does such a formation and connection make a solid end 

to the point with a full-width flange which is overlapped 
62 by the flange of the outer rail, and is a flange of double thick- 
ness afforded at a point where strength is needed ? 

A. It forms a solid point and full double thickness of flange 
where it is required, but the flange is broken on one side and not 
full width. 

50 X Q. How are the two point rails connected together in this 
model ? 

A. Thev are connected by bolts and channel plates. 

51 X Q. Is this a channel plate, this connection in the model ? 

A. Yes, sir; I think that is the term thev use. 

»2 X Q. How long did you say you have been in the business of 
manufacturing railroad frogs ? 

A. About twelve years. 

53 X Q. Have you ever seen the points of a frog connected to- 
gether by bolts with a fish plate or channel iron on each side of the 
point, before the one shown you in the model ? 

A. Yes, sir; with fish plates or channel plates. 
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54 X Q. When and where did you see them ” 

A. L have seen them in Chicago, say a year ago; in Cincinnati, 
and other places. 

55 X (). Whose frog was it, and whose manufacture ? 

A. I have seen Weir's frog at Cincinnati, of this manufacture. I 
have seen frogs in Chicago; a great many the same as this frog with 
channel plates. [do not know who made them. I was told who 
made them—by Morden Frog and Crossings Works. 

56 X Q. Was the complainant, F.C. Weir, ever in your employ ? 

A. Ile was. 

57 X Q. When did he first enter your employ ? 

A. About 1871, | think it was. Of course, I could not tell ex- 
actly —some time in 15871. 

58 X Q. How long did he continue in your employ ? 

A. About four years. 
63 59 X Q. When you went tothe Morden Frog and Crossings 
Works two weeks ago did you go there in the interest of the 
complainant in this cause ? 

A. I did; by lis request, he asking me to go and see if the frogs 
Morden was making were exactly like the model [ would find at 
this office. 

60 XQ. Did he tell you the reason why he wished you to ascer- 
tain that information ? 

A. He had told me previous to this. I have forgotten what he 
did write about that; he wrote something. 

61 XQ. What did he tell you previous to the time you went 
there ? | 

A. That Mr. Morden was infringing his patent. 

62 XQ. What patent did he reter to? 

A. His frog patent; he is now making them. 

63 XQ. Is he now making a frog under his patent ? 

A. I cannot say ; he is making frogs, or at least he writes me he is. 

64 XQ. Are you acquainted with his patent frog ? 

A. Yes, sir—that is, 1 have seen it. | have seen them at his 
works, or where he has them manufactured. 

Go XQ. When did you first beeome acquainted with his patent 
frog” 

A. This treg he is now making”? I probably saw it a year ago. 
Of course, [| have not a memorandum book, or | could swear exactly 
of the time | was in Cincinnati. 

66 X Q. Did you know of it before a year ago? 

A. He told me about it before. 

67 XN Q. flow long before” 

A. Well, [do not remember. It was when he was liere. I can- 
not tell exactly when it was. 

6S XQ. Was it over three vears ago? 

A. No, sir. 

69 XQ. Ilow long have you been manufacturing frogs continu- 
ously in Chicago or at any other point in the United Staves, dating 
back from to-day ? 

6-4 A. At any one time—about five years. 
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70 X Q. Where were you making frogs five years ago ? 
; ~ Cincinnati. 
} (1 X Q. Was Mr. Weir living at Cincinnati at that time? 

A. Yes, sir. 
72 X Q. Was he making frogs—the frog which you say is his pat- 
ent frog—at that time ? 
7 A. He commenced making a patent frog, I think, at that time or 
) very soon after. 

io XN Q. Was it the frog of which we are speaking ? 

A. Not exactly like this; | do not remember the exact frog; it 
was a rail frog; | do not remember whether it was exactly like this 
or not. 

74 X Q. Did he make it himself or have some manufactured ? 

A. Some manufactured ; same as he is doing now. 

79 X Q. What manufactory did his work there ? 

A. I do not remember ; do not know who it was. I am_ not pos- 
itive about the date, it is so long ago. 1 do not know the exact time 

¥ he commenced making rail frogs. 
p 76 X Q. When did you first know of a frog similar to the one 
- shown by the model being made ? 
A. Well, I cannot say ; a year ago, to be safe. 
7 XQ. By whom? 

N By Weir; and I have seen frogs, say to look at, of course, not 
to take apart ; the appearance was the same as this model. 

78 XQ. Did you know of them being manufactured or used or 

» sold prior to a year ago by any one? 
L A. Have them on tracks; frogs that looked like this model; 
r from appearance the same. 
s 79 X Q. How long prior to a year ago ? 
I A. I could not say 
SO XN Q. As near as you can recollect? 


A. I could not say. I would say overa year ago. 
bo S1X Q. Was-it over two years ago? 
A. No. 

82 X Q. Not over two years ago? 

A. No; I might have seen them two years ago, but I would not 
swear to it: do not know that my attention was called to them. | 
am always around in yards a greatdeal looking up frogs. Of course 

1s the dates I do not remember to a month, or two or three months, at 
the time I have seen them; had no particular interest in them, 
only to see what kind of frogs were being made, as I am in the busi- 

th. aor but when it comes to dates I am very poor on the memory. 

83 XQ. Did you know of the complain: unt making a frog similar 

the . to the one in the model prior to a year ago? 
11. <A. Yes; if my memory serves me,he was making them prior toa 

‘frogs year ago—that is, frogs that looked like the model, but I did not 

A. take them apart. 
- 13¢ S8S4XQ. How long prior to a year ago? 
mast’ A. I could not say. 
frog 85 X Q. Does this model show the adjacent flanges of the chan- 
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nel irons of the point extended beyond the point of the frog and 
riveted ? 

A. No, sir; they are bolted. The channel irons do not extend be- 
yond the point of the frog; they are not riveted, but bolted. 

Mr. BanninG: As I understand you, you have as long as a year 
ago seen frogs manufactured by the Morden Frog & Crossings 
Works that, so far as external appearances was concerned, was like 
this model ” 

A. Yes, sir; I have. 

(Counsel for the complainant objects to such portions of the de- 
fendant’s cross-examination as do not relate to subjects inquired 
about on the direct examination, and notifies defendant’s counsel 
that complainant will insist that in asking all such questions he- 
makes the witness his own witness.) 


66 EVIDENCE. 
John W. Till. 


Joun W. HI, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by E. E. Woon, Esq., of counsel for the 
complainant, as follows : 


1 Question. State your name, age, residence, and occupation. 

Answer. John W. Hill; age, 33 years; residence, Cincinnati, Ohio; 
occupation, mechanical engineer. 

2Q. What facilities have you had for becoming acquainted with 
mechanical arts of the United States, and what experience have you 
had in the examination of drawings, models, and patents and of 
making comparison between different devices belonging to the same 
art? 

A. I have been continuously engaged for the past 18 years as a 
mechanic and mechanical engineer, have examined many arts and 
industries, have made and examined many drawings and machines, 
and have frequently been called upon as an expert to conduct special 
investigations and report on mechanical devices and engineering 
problems; have solicited patents for inventions, and believe I am 
competent to form an opinion upon the scope and functions of pat- 
ented inventions. 

3 Q. Please state if you have read and examined letters patent re- 
issue No. $914, and state if you understand the same. 


67 (A copy of which letters patent are offered in evidence, 
marked * Exhibit Complainant’s Patent.”) 


A. I have examined the exhibit referred to in the question, and 
believe I understand its intent and meaning. 

4Q. Please state what you understand to be the invention shown 
and described and specified in the second clause of said letters 
patent. 

A. A railway frog composed of the two center rails joined to form 
the V-shaped point united to outside or diverging wing rails by two 
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channel plates, one of the vertical members of each channel plate 
being fitted to the corresponding web of the point rails, and the other 
vertical member being fitted to the web of its curresponding wing 
rail, the two channel irons or plates being united to the point rails 
and the wing rails by three lines of horizontal rivets or bolts. 

5 Q. Please examine “Complainant’s Exhibit Morden Frog,” and 
state how it compares in construction and operation with the inven- 
tion described by you in the foregoing answer and specified in said 
second claim of the Weir patent, and state whether or not, in vour 
opinion, the said Exhibit Morden Frog is substantially the same as 
said Weir invention or substantially different therefrom, and give 
your reasons fur such opinion as you may express. 

A. I have examined the model, Complainant’s Exhibit Morden 
Frog, and compared said exhibit with the invention set forth in the 
second claim of Exhibit Complainant’s Patent, and am of the opinion 
that said Morden frog is fully contained in said second claim, com- 
plainant’s exhibit, for the reason that said Morden frog consists of 
two center rails to form a V-shaped point, united to two diverging or 
wing rails by two channel plates or irons, one side of each channel 
plate being fitted to the web of its corresponding side of the point 
rails, and the other side of each of said channel iron being fitted to 

the web of its corresponding wing rails by three lines of bolts. 
6S The construction recited in the second claim of complainant’s 

exhibit or the construction shown in Model Morden Frog 
are identical in all material respects. 

6 Q. Please examine Complainant’s Exhibit Weir Model, and 
state whether or not it correctly represents the device shown in the 
Weir patent. 

A. I have examined Complainant’s Exhibit Weir Model and find 
said exhibit to conform in all material points with the device shown 
in the Weir patent. 


Cross-examination by Mr. Harktsoy : 


7 Q. Were you ever engaged in manufacturing railroad frogs ? 

A. Not directly. 

8 Q. Were vou indirectly ? 

A. I was consulting engineer to a railway company; yes. 

9 Q. What railway company ” 

A. Cincinnati, Hamilton & Dayton, during a portion of 1878 and 
1S79. 

10 Q. What were your duties as such ? 

A. To aid the master bridge-builder and aid the master mechanic, 
the master mechanic having charge of the construction of railroad 
frogs and the charge of such other details of track construction as 
the company manufactured railroad frogs. 

11 Q. Did you give much attention to the construction of such 
frogs ? 

A. I was not directly interested in the manufacture of frogs. 

13 Q. Have you any recollection of being called upon by the 
master mechanic to oversee or look after the construction of railroad 
frogs ? 
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A. No. | 
14 Q. Were you ever engaged, directly or indirectly, in the manu- 
facture of railway frogs other than as just testified by you ? 
69 A. This is the only manner in which I was connected with 
the manufacture of railway frogs. 

15 Q. Have you ever taken out patents either for yourself or for 
others for improvements in railway frogs? 

A. No. 

16 Q. Are vou a solicitor of patents; and, if so, how long have you 
been engaged in said business ”? 

A. Soliciting patents is a part of my business, and I have been 
engaged to a greater or lesser extent since 1870; my principal work, 
however, in this line, has occurred in the last four years. 

17 Q. Are you familiar with the state of the art in relation to 
railroad frogs ? 

A. I have examined the state of the art with relation to railroad 
frogs, and believe that I am reasonably familiar with the same. 

18 Q). When did you make said examination ? 

A. I think it was during the month of Mareb of this year. 

19 Q. What did your examination embrace, and what was the 
character of it? 

A. I believed it embraced all the patents set up in the answer in 
this case, together with certain additional patents to which my at- 
tention was called by complainant and complainant’s counsel. 

20 Q. Did you examine all the patents on railroad frogs prior to 
the patents in question in this case ? 

A. Iam not sure that all patents on railroad frogs were included 
inthis examination. — . 

21 Q. What is the novelty of letters patent reissue No. S14, 
division A? 

A. Accepting the language of the specification, which, in my 
opinion, is sustained by my examination of the state ef the art, in 
the “formation and connection of the two rails which make up the 

angular point, as that one of the rails ae unbroken and 
70) uncut directly across the path of the other, arf in itself makes 

a solid end to the point, with a full-width tlange, which is 
overlapped by the flange of the other railand thusa flange of double 
thiekness isatlorded at a point where enough is particularly needed,” 
and “in an improved taanner point together, and to channel iron 
pieces to which the outer rails are connected.” 

22 Q. In your opinion, based upon your examination,do vou say 
that it is novel to make a solid end to-the point with a full-width 
ange, which is overlapped by the flange of the ether rail, form- 
Ing a double thickness at the point? 

(Question objected to for obscurity.) 

A. When the overlapping is accomplished in the manner de- 
scribed in the specification I consider such a construction novel. 
23 Q. What is the manner described in the specification ? 

A. By swaging up the flange of the short point rail to a height 
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above its nominal position equal to the thickness of the ordinary 
rail flange. 

24). Has not this construction or manner of construction been 
set forth in a prior patent ? 


(QQuestion objected to because the defendant cannot go into his 
own defense at this stage of the case; 2d, because it is not cross-ex- 
amination; and 3d, because the patent referred to is not placed 
before the witness; and all similar questions are objected to for the 
same reasons.) 


A. Answering from my knowledge of the state of the art, the flange 
of the short point rail has never been overlapped on -the flange of 
the main point rail, in the manner set forth in Exhibit Complain- 
ant’s Patent, prior to the date of said patent. 

25 Q. Is there any novelty in the use of the U-point-formed plate 
independent of the manner of its connection at the date of the Weir 
patent ? 

A. The use of a single U-plate per se is not novel in the corstruc- 

tion of railway frogs at date of complainant’s patent. 
71 26 Q. In your investigation into the state of the art did 
you find a U-formed plate used in a railroad frog prior to the 
date of reissue patent 8914? 

A. Answering from my knowledge of the state of the art, I believe 
that a U-formed plate has been used to bind the two wing rails to- 
gether forward of the point of the frog, but never to unite the point 
and wing rails together, prior to date of complainant’s patent. 

27 Q. Upon what do you base your belief that a U-formed plate 
has been thus used ? 

A. I believe the use of a U-formed plate to bind the diverging 
or wing rails together occurred somewhere in my examination of 
the state of the art, but precisely where or how I cannot now state. 

28 Q. What is the novelty in the use of the U-formed plate as 
shown in Complainant’s Exhibit Weir Model ? 

A. If the question refers solely to the channel plate and not to the 
several members with which the channel plates unite to form a rail- 
wav frog, then the novelty consists in the adaptation of the inner 
vertical flanges of said plates to their corresponding webs or web of the 
point rails; it is entirely probable that U-shaped or channel plates 
of the precise forms shown in Complainant’s Exhibit Weir Model 
were not known or used prior to date of complainant’s patent. 

20 Q. Explain what you mean by the adaptation of the inner 
vertical flanges of said plates to their corresponding webs or web of 
the point rails. 

A. The inner flanges of the channel of plates of complainant's 
patent are swaged or shaped to conform to the surface of the web 
or webs of the point rails. 

30 Q. In vour investigation of the state of the art did you see or 
find any patent frogs to the date of reissue 8914 which showed a 
U-formed plate swaged or shaped to conform to the surface of the 
web of adjacent rails? , 
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the U-fermed plate, shown in complainant’s model or patent, was 
there any novelty of connecting the two U-formed plates together 
by bolts or rivets running through the point? 

A. Referring to my examination of the state of the arts, I am of 
the opinion that point rails for railway frogs are not shown united 
by U-shape or channel plates and rivets or bolts prior to the date 
of complainant’s patent. 

40 Q. As an expert, do you say that it is novel to connect the two 
plates by rivets or bolts through the point? 

A. If by plates are meant channel plates as described in com- 
plainant’s patent, I am of the opinion that the construction recited 
in the question is novel; if plates in the question mean what are 
known as “fish plates” in railway practice, then the construction 
recited in the question is not novel as at date of complainant’s 

atent. 
74 41 Q. Leaving out the question of the U-formed plate, but 
just considering the question as relating to passing rivets or 


bolts through the point and connecting plates, one on each side of 


the point, what do you say then as to novelty ? 


(Question objected to as having been twice fully and fairly an- 
swered.) 


A. Assuming plates to mean what are known in railway practice 
as “fish plates,” then there was no novelty in the construction in 
the question as at date of complainant’s patent. 

42 Q. Is the U-shaped plate shown in Complainant’s Weir Model 
bent or formed into a shape so that the sides are made to conform 
with the shape of the web of the rails to which it is secured ? 

A. They are. 

43 Q. If, prior to the date of complainant’s patent, two adjacent 
rails in a crossing or frog had been connected by a U-formed plate 
in this manner, would there be any novelty by using the U-formed 
plate in the manner as shown in Complainant’s Weir Model ” 


(Question objected to for obscurity, and the witness is instructed 
that he may decline to answer the question if he chooses, unless a 
model or drawing of the assumed prior device is placed before him 
so that he can answer intelligently.) 


A. Not having the device referred to by the question or exact 
representation of it before me, it is impossible to answer with that. 
clearness and perspicuity which I desire. Answering the question, 
however, in a general way, would suggest that the state of the art 
shows no such construction in the matter of railway frogs prior to 
date of complainant’s patent, and as I understand from my practice 
as an engineer that a railway frog and a railway crossing are two 
different and distinct devices, [ cannot conceive the compatibility of 
a question based on the radically unlike device. 

44 Q. Taking Complainant’s “ Weir Model Exhibit,” and look- 

ing at the wing rail’ and the adjacent long point rail, and 
75 having the other concealed and seeing the U-formed plate and 
said two rails, I would ask you, if two adjacent rails had been 
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connected prior to the date of complainant’s patent in the same 
manner as then shown, whether in a frog or crossing, and assuming 
that there was no rail on the other side of the long pointed rail, 
would there then be any novelty in using the U-formed plate in this 
connection, so far as the use of the U-formed plate is concerned ? 


(Objected to as obscure and meaningless.) 


A. As the invention shown and described in complainant’s patent 
relates to railway frogs, and also as the construction recited in the 
question relates to nothing of a similar nature, I cannot conceive of 
the compatibility of the question, nor do I understand that the ele- 
ments of an invention can properly be aggregated for the purpose 
of comparison. 

JOUN W. HILL. 

STATE OF Onto, |. 

County of Ilamilton, \ 


I, J. U1. Charles Smith, a notary public within and for said county, 
selected to act as special examiner under the 67th rule in equity, as 
amended, in the cause stated in the caption, do hereby certify that 
the foregoing examination was had, pursuant to the annexed notice, 
at the law office of Wood & Boyd, southeast corner Fourth and Main 
streets, Cincinnati, Ohio, on April 6th, 1882. 

I further certify that at the said time and place I was attended by 
John W. Hill, Esq., witness produced on behalf of the complainant, he 
being of sound mind and lawful age, and the said witness, previously 
to the commencement of his deposition, was by me duly cautioned 
and solemnly sworn to testify the truth, the whole truth, and nothing 
but the truth, and the deposition hereinbefore appearing was by me 
reduced to writing in the presence of, and read over by me to. said 
witness, and he thereupon subscribed the same in my presence. 

[ further certify that Lam not of counsel nor attorney nor rela- 
tive of cither of the parties to this cause, nor 1a any manner inter- 

ested in the resuit thereof. 
76 In testimony whereof I have hereunto set my hand and 
aflixed my seal of office this 6th day of April, A. D. 1882, at 
Cincinnati, O. 
J. H. CHARLES SMITH, 
Notary Public, Hamilton Co., O. 


Leonard H. North. 


Leoxarp H. Nort, a witness produced on behalf of the com- 
plainant, being first duly sworn, deposeth and saith. in answer to 
interrogatories propounded to him by BE. E. Woop, Esq., of counsel 
for the complainant, as follows: 


1 Q. State your name, age, residence, and occupation. 

A. Leonard H. North; age, 40 vears; residence, Chicago, Illinois ; 
occupation, manufacturer of railway supplies. 

2Q. During the vears 1876, 1877, and 1878 what were you en- 
gaged in and where? 


FREDERICK C. WEIR VS. WILLIAM J. MORDEN ET AL. 41 


A. I was engaged in the manufacture of railway supplies, corner 
Fifteenth and Dearborn streets, Chicago, Illinois, Union Foundry 
Works. 

3 Q. Who had charge of the construction of the Morden frogs and 
crossings made at that place during that time ? 

A. I had, subject to the orders of Egan & Bowes. 

33 Q. When a particular angle of crossing was required who was 
the mechanic who determined the manner in which it should be 
made, and who made the working drawings or plans of the same ? 

A. I made the plans and working drawings. I generally sug- 
gested to Egan & Bowes the way they were easiest made ; they would 
give me the angles at which such crossings should be made; the 
long angles | made with the V-shape plates and the short angles 
with the U-shape plates. 

40). Have vou models made which indicate the way at which the 
long angles were made? If so, please produce them and have them 

marked “ Exhibit North Models Nos. 1, 2, ete.” 
vi A. I have models; these are the ones; | have marked them 
Complainant’s Exhibit “ North Model No.1” and “ North 
Model No. 2.” 

5 Q. Please look at the drawing now shown you which is marked 
“ Bowes’ Galva Exhibit,” Johnson, notary public, used as an ex- 
hibit in the ease of Morden vs. Weir (a copy of which is offered as 
evidence in this cause). This drawing intends to represent an angle 
of 50 degrees. State whether you made crossings during the years 
1876 and 1877 of that kind at that place; if there is any difference 
please explain the same. | 

A.’ Iam not able to say whether I made a crossing at Galva or 
not; if I did it was not made the same as this drawing shows. In 
the first place, the joints are not made the same as shown in the 
drawing; they are made the same as shown in the models and rivets 
through the rails, as shown in the models, instead of bolts through 
fish plates shown in the drawing. 

6 (. Did you in those crossings make bent outside rails to form 
the outer main rails and bent inside guard rails opposite, as shown 
in the drawing ? ) 

A. I would say if they were made with the U-plates they were 
not bent; if they were made witl the V-shape plates they were 
bent as shown in the models “ North No. 1” and “ North No. 2.” 

7 Q. Please look at the model shown vou, marked Exhibit “ Morden 
Patent Office Model.” Please state if vou made frogs for Egan & 
Bowes like that shown in the model. If not, how did they differ? 

A. I never made any like this. The plate was cut off about 12 
inches in front of the point rails; in the second place,I didn’t a a 
key through the heels of the point rails; in the third place, I did 
not put a bolt through the point rails as shown in the model, but 
put a point plate as shown in the North Models Nos. 1 and 2, and 

in other cases the V-shape recess had eight lips or lugs turned 
78 over to hold the point, and in other cases I used the Egan 
fish plate to secure the point. : 

8 Q. Please look at the copy of the patent now shown you, marked 
6—182 
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“Exhibit Egan Patent,” dated December 12, 1876, and state whether 
or not that represents what you call the Egan fish plate. 

A. Yes; that is an exact representation of it. 

9 Q. Please look at the model now shown you, marked “ Morden 
V-Plate No. 2.” State if you made frogs like that at that place for 
Egan & Bowes. 

A. I did, except, to the best of my recollection, that there were 
eight lugs instead of six to hold the point down, and the point and 
side rails were riveted together instead of bolted. as shown in the 
model. 

10 Q. Look at the drawing of complainant’s patent No. 173,804 
and state if you ever made frogs for those parties with no other pro- 
vision for holding the point rails to their seat in the V-shape plate 
than vertical bolts passing through the flanges of the point rails and 
the plate as there shown. 

A. As I stated before, I have never made any with the vertical 
bolts as shown tn the drawings. 

11 Q. In your judgment as a mechanic would the provision of the 
vertical bolts for fastening the point rail to the V-shape plate be 
sufficient in practice to make a proper railway frog ? 

A. No; because the point would break off. 

12 Q. Please look at the exhibit marked “ Bowes’ Crossing Frog,” 
which intends to represent an angle of 65° 7’, and state if that cor- 
rectly represents the frog you made at that time and place. 

A. No. 

13 Q. In what respects does it differ ? 

A. In the joints. They were butt joints instead of the wing rails 
being bent. 

14. Q. Please, with a pen and with red ink, dot in the way the 
joints were made in the said crossing, Said copy is marked Com- 

plainant’s Exhibit “Corrected Copy of Bowes’ Exhibit.” 
7 A. | have made the corrections as requested. We never 
put bolts through the sides of the U-plates and two rails at 
the corners. We put the through bolts Z as near the corner as we 
could. 

15 Q. About how many railway frogs did you make for Fgan « 
Bowes during the time you were doing their work ? 

A. It is impossible for me to say accurately. From one to two 
hundred, perhaps. 

16 Q. State whether or not you heard any complaints respecting 
these frogs. 


(Question objected to as hearsay evidence.) 


A. No. 

17 Q. In regard to the method of making the V-shape depression 
and cutting away the rails, as shown in the North models, as com- 
pared with the Patent Oftice model, which is the way the frogs were 
made by you during that time and at that place ? 

A. Like the Morden Patent Office model. This is the mistake of 
the man that made the North models. TI instructed him to have 
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the V-shape depression extend the thickness of the plate below the 
rails. He made a mistake and cut away the rails. 

18 Q. At whose request or instance did you have these models 
made? 

A. Mr. F. C. Weir’s. 

19 Q. In use, state whether or not the main point rail of the 
waren frog had any tendency to move either up or down, if you 
snow. 

A. I do not know. I did not sel] any on the road made on this 
pattern. 

20 Q. State whether or not all the frogs you made for Egan & 
Bowes had the U-shaped plate and V-shaped recess shown in the 
Morden patent and model with the variations vou have stated. 

A. Yes, sir. 
80 21 Q. In what way were the frogs made as to payment for 
constructing them, so far as your work was concerned, and if 


- you provided any means for their manufacture, and state what they 


were. 

A. The orders were given by the firm of Egan & Bowes to the 
Union Iron Foundry and turned over to me for manufacture. Egan 
& Bowes paid the Union Iron Foundry and the foundry paid me. 
The work was done by contract. I believe, to the best of my recol- 
lection, my price was $5.75. I made the drawings for the dies to 
form the plates and assisted in the making of the patterns. 


(Adjourned till 2 p. m., this day, Dee. 28, 1882.) 


Met, pursuant to adjournment, at 2 p. m., same day. 

Same parties present. 

22 Q. About what angles did you make the crossings with the V- 
shaped recess plates as shown in the North models? 

A. As near as I can tell, from fifty degrees (50°) down to a one-in- 
ten frog. 


Cross-examination by H. Harrtson, Esq. : 


23 Q. What is the angle of the frog in your frog “ North Exhibit 
No. 1?” , 
A. About an angle of 40°. 
24 Q. What is the angle of“ North Exhibit No. 2?” 
A. Same as that of No. 1; it is intended to be the same. 
25 Q. In your judgment, as a practical mechanic in that work, 
would you say they are about the same ? 
A. They are about the same. | 
26 Q. Did you make those models ” 
A. No, sir. 
27 Q. Do you know who made them ? 
A. They were made by the Western Foundry, Vierling, McDowell 
& Co., corner 23d street and Stewart avenue, Chicago, III. 
28 Q. When were they made ? 
81 A. Since the 22d of December this year. 
29 Q. At whose direction and instance were they made? 
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A. Mr. F. C. Weir's. 

30 Q. Who gave the directions to the workmen ? 

A. I did. 

31 Q. What is the difference between a frog and a crossing ? 

A. There isn’t any difference. 

32. If the model exhibits “North Models Nos. 1 and 2” were 
both used in a crossing how would they be connected ? 

A. By fish plates; these two represent one-half of the crossing. 

33 Q. Might it not be necessary to have a filling piece between the 
connections ? 

A. Yes. 

54]. What scale were these models made to? 

A. An eighth of full size—that is, the size of the rail I allude to. 

30 (. What angle were they made to? 

A. Not to any particular angle at all. 

36 (. If the angles of the exhibits “ North Models Nos. 1 and 2” 
were different how would they be connected ? 

A. They would not be connected at all if they were different ; 
they would be useless. 

o7 (. Asa practical mechanic having made frogs and crossings, 
do you say that if the angles were different in these two exhibits they 
would be useless and could not be used in a crossing frog ? 

A. Where the crossing is all at one angle. 

38 Q. If the crossing is at one angle, then these two exhibits would 
be at the same angle? 

A. Yes, sir. 

39 Q. Then I’m to understand from your answer that if they are 
of different angles they could not be used in the same cross- 

ing ? 
82 A. No; they could not; only that one part is obtuse and the 
other acute, and the two put together make an angle of 180°. 

40 Q. Would the connection between these two exhibits, when 
used together in a crossing, be a straight connection ? 

A. Yes, sir. 

41 Q. Suppose exhibits “ North Models Nos. 1 and 2” were in- 
tended to represent angles of 60° of the work which you did at the 
time you have testified in your examination-in-chief, would they 
then be a correct representation of the manner in which the crossing 
frogs were made? 

(Objected to as obscure and immaterial.) 


No, sir. 

42 Q. How were they made ? 

A. With U-plates. 

43 Q. Then the variation of the angle governed you in the use of 
the V-shape recess with the U-formed and the use of the U-form 
without the V-shape and recess, did it not? 

A. Yes. 

44 Q. How long before Mr. Morden had frogs manufactured at 
your place had you been engaged in the manufacture of*railway 
supplies ? 
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A. About 18 or 19 years. 

45 Q. Can you recollect about the time you commenced to do the 
work on the Morton frog and the Morton crossing frog ? 

A. About the fall of 1876. 

46 Q. You manufactured both the frog and the crossing frog at 
that time, did you not? 

A. I cannot say at just what time I began to manufacture cross- 
ings; | commenced to make the frogs first and the crossings after- 
ward; I cannot tell how long between. 

47 Q. You received your orders from Egan & Bowes through the 
Union Foundry, did you not? 

A. Yes, sir. 

48 Q. The price that you say you received for the manu- 
83 facture of said frogs was paid you by the Union Foundry, was 
it not? 

A. Yes, sir. 

49 Q. Did Egan and Bowes contract with them or with you ? 

A. With the Union Foundry. 

50 Q. Did not the Union Foundry charge Egan and Bowes in ex- 
cess of what they paid you ? 

A. I know nothing of their charges. 

51 Q. How many of the frogs which were made by you were pro- 
vided with the point blocks shown in the North Exhibits Models 
Nos. 1 and 2? 

A. Nearly all of them; I don’t know just how meny; I have no 
record of them. 

52. How many were made with the Egan angle iron? 

A. About eight. 

53 Q. You have stated when the angle of the crossing frog was 
50° or under vou used the plate with the V-shaped recess; when the 
angle is over 50° did you use the V-shaped recess ? 

A. No. 

54 Q. What did you use? 

A. U-plates or channel irons. 

55 Q. In your answers in the examination-in-chief you have stated 
that the “ Bowes Crossing Frog Exhibit,” representing an angle of 
63° 7’, does not correctly represent the frog you made at that time, 
and have stated the difference tc be in the joints, stating that they 
were butt joints instead of the wing rails being bent; and you have 
further stated that we never put bolts through the sides of the 
U-plates and two rails at the corners. This is what you stated, is it 
not? 

A. Yes, sir. 

56 Q. In other respects the exhibit “ Bowes Crossing Frog” repre- 
sents the crossing frog made at that time? 

A. Yes, sir; the guard rails were also made butt joints instead of 

being bent. 
S4 57 Q. Please indicate the guard rail by the letter M in the 
said exhibit and indicate by a red line where the guard rails 
were abutted. 
A. I have indicated on the guard and wing rails the abutting 
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joints of one side of the crossing and have indicated the guard rail 
bv the letter M. | 

58 Q. You have stated in your answer to question 14 in the ex- 
amination-in-chief that you put the through bolts Z as near the 
corner as you could ; did you intend to mean the bolts Z in that an- 
swer ? 

A. I have reference to the bolts running from B to Z; the bolt Y 
was left out entirely. 

59 (. How far from the point which is indicated by the letter X 
were the bolts ? 

A. I can’t exactly say; it depends altogether on the angle—one 
of ninety degrees to get the bolt close to the corner; one of sixty 
degrees I could not get up so close and turn the nut. 

60 Q. Where you use the U-formed plate—say the V-form plate 
Bas shown in “ Bowes’ Exhibit Crossing Frog ”—did not the U- 
form plate B conform to the curve of both the rails A and B as well 
as to the form of the neck and base of the rails as shown in section 
A B in said Bowes’ Exhibit? 

A. Yes, sir. 

61 Q. Inthe manufacture of frogs and other railway supplies 
were you not familiar with the use of fish plates? 

A. Yes, sir. 

62 (. Look at patent No. 167,671, granted to James Johnson, as- 
signor to Wood & Bennett, “ Defendant’s Exhibit EF,” in case of Weir 
vs. Morden, and state whether you see any fish plates in said draw- 
ing and specification. 

(Objected to as not in cross-examination.) 


A. I do not see any fish plate; it is what I would term a splice. 
63 QQ. What are the-plates ¢ and e shown in figure 2 of the 
drawing ? 
85 A. I should term them splice plates. 
64. Please read the specification over carefully in con- 
nection with the drawings, and state whether you would call them 
splice plates and nothing else but splice plates. 


(Objected to, as the patent may be improper in terms and not in 
cross-examination.) 


A. They are termed strengthening plates, which I believe to be 
the same in meaning as splice plates. 

65 Q. Does not the drawing show two rails for forming the point 
of a frog, said Exhibit E? 

A. Yes. 

66 Q. Is not plate d in said Exhibit “ E” on one side of the point 
rails and the other plate e on the side of the other point rail, and 
does not the bolt F pass through both of the point rails and both of 
said plates ? 

A. Yes. 

67 Q. Asa practical mechanic, having been in the manufacture 
of frogs and other railway supplies for 24 years, having been ac- 
quainted with the connection of the plates d and e as shown in this 
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patent “ Exhibit E,” if in place of the plates d and e U-form plates 
were substituted in lieu thereof and connected by a similar bolt, F, 
would the bolt E, so far as connecting the two plates through the 
two rails,perform any different function in itself than it does in con- 
nection with the plates d and e ? 


(Objected to as obscure and improper.) 


A. It is widely different. In the case of Johnson’s patent the 
bolts F and splice plates d and ¢ are to strengthen and form the point. 
In the case of the U-plate or channel iron the bolts F connect the 
wing rails with the point which forms the frog. 

68 Q. I did not ask vou or say anything about the connection of 
a U-form plate with a wing rail. I simply asked you whether the 
bolt in itseif passing through two point rails served any different 
function in itself than simply to connect the plates together ? 


86 (Question objected to as having been fully answered.) 


A. The bolt, of itself, I cannot see answers any other purpose. I 

might have said that part of the U-plate forms part of the splice 
late. 
: 69 Q. Now, if you were acquainted with the Johnson patent, “ Ex- 
hibit F,” and as also familiar with the use of a U-form plate ina 
crossing frog, as “ Bowes’ Exhibit Crossing Frog,” and being at the 
same time a mechanic skilled in this kind of work, would not the 
use of one be suggested for the other by means of ‘the knowledge of 
the Johnson patent, so far as the use of the bolt connecting the plates 
on each side of the point is concerned ? 


(Question objected to as incompetent and inquiring for an after- 
thought.) 

A. Yes, sir. 

70 Q. Having a knowledge of said Johnson patent, and knowing 
of the U-form plate, such as in the “ Bowes’ Exhibit Crossing Frog,” 
would you have considered it novel to connect the two U-form plates 
through the point rails by a bolt such as E, shown in “ Exhibit E,” 
so far as its function is concerned—connect the plates through the 
points ? 

(Objected to as incompetent. It is a question of law for the courts 
to decide.) 


A. I do not feel that I have a right to judge in the matter; as to 
its being novel or useful, I should judge it was both. 

71 Q. Did vou ever see one of the frogs in use, made with the U- 
form plate with the V-shape recess, which you say you made as a 
Morden frog ? 

A. No. 

72 Q. The only connection you had with the frogs and crossing 
frogs which you made for Egan & Bowes was the manufacture of 
them, having no connection with the use of them ; am I not right? 

A. Yes, sir. 

73 Q. Are you engaged in the manufacture of railway supplies at 
present? 
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87 . A. No, sir. 
74 Q. What business are you engaged in? 
A. Saloon business. 
7) Q. Where are you engaged in said business ? 
A. At 2256 Archer avenue, Chicago, Illinois. 
Redirect examination by FE. E. Woop, Esq. : 
76 Q. Could a full-size device like “ North Model No. 1” be used 
as a frog for a turn, out of the angle it represents ? 
A. Yes, sir. 
77. Could Exhibit “ North Model No. 2” be used as a turnout 
for a frog of the angle it represents ? 
A. Not for a single turnout. It is not adapted to such a use. 
75 (). What section of a crossing is it? Is it model No. 2” 
A. One of the two center sections of a level crossing. 


(by consent of parties a copy of this deposition may be used as 
evidence in the case of Morden against Weir, and the original in the 
case of Weir against Morden.) 


LEONARD H. NORTH. 


8S The defendants then read in evidence the depositions of 

l'rancis P. Davidson, James M. Blackman, William S. Bates, 
Frederick hk. Bowes, Francis P. Davidson (second deposition), and 
Ke. L. Bremermann; the following letters patent of the United States, 
to wit, Nos. 148,264, 140,552, 167,671, 173,804, 185,167, and 205,496, 
and the other exhibits mentioned and referred to in said depositions ; 
all which depositions and exhibits are as follows : 


Sv Testimony for Defendants. 


I. I. Wood, Esq., counsel for complainant; H. Harrison, coun- 
sel for defendant. 


Depositions taken by consent of the parties without notice, at the 
oflice of Hl. Harrison, 97 Clark St., Chicago, Ills., this 14th day of 
August, 1882. 


lhrancis P. Davipson, witness on behalf of the defendant: 


(Juestion 1. State your name, residence, and occupation. 

Answer. Francis P. Davidson; 70 Pacific avenue; superintendent 
of Morden Frog & Crossing Works. 

(). 2. What is the character of the business of Morden Frog & 

Crossing Works—that is, what do they manufacture ? 
() A. Lexpect the answer to that would be frogs, crossings, 
switches, switeh stands, and all the connections. 

Q). 3. How long have vou been in their employ? 

A. Upwards of two months. 

(). 4. What business were you engaged in prior thereto, and what 
facilities did you have of becoming acquainted with the mechan- 
ical arts of the United States ? 

A. Well, | held the position of assistant master mechanic at Joliet 
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Steel Works; have held the position of general master mechanic at 
one steel works in Pennsylvania and one in Missouri. I was assist- 
ant master mechanic at an iron works in Scotland for four years. 

Q). 5. Please describe how the frog is manufactured at the Morden 
l'rog & Crossing Works, of which you are superintendent. 

A. Now, I can describe how a frog at an angle of one in seven is 
made. In the first place, the rails are cut of suitable length and 
the short rail is bent at point about 3 about eleven inches from end ; 
then it is marked on the bottom about twenty-eight inches from the 
end and on the top about fourteen inches from the end; then planed 
to the required angle; mark the short point for drilling first hole 
about two inches from point, second and third hole about six inches 
from center to center, and bend long point about { about eleven 
Inches from end, and then cirele the point with milling machine ; 
then, marked for drilling, to bring short point to its place, plane the 
long point about twenty-seven inches from end to receive short point; 
bolt the two points together and plane each side to line of rails; 
plane bottom of long point two inches wide at end and to the proper 
ungle; square up ends of rails with milling machine, then marked 

to suit fish plates and drill; the rails are then bolted to 
9] U-formed plate, which has been bent to proper angle, and 

the holes located in same to suit rails; the guard rails are 
bent at one end to the proper angle to be in line of main track ; the 
other ends are bent to form guards for train wheels; they are bent 
about fifteen inches from end to about eleven feet radius, then bolted 
to the before-named plates. 

Q. 6. In the frog constructed as described by you state whether or 
not the flange of one of the point rails overlaps the flange of the 
other point rail so as to afford a flange of double thickness. 

A. It overlaps the flange of the other rail, but don’t form a flange 
of double thickness. 

(). 7. Why does it not form a flange of double thickness? 

A. The flange is formed with milling machine to avoid the heat- 
Ing and softening of the rails. 

(). 8. In constructing the frog described by yon is the flange of 
the shorter rail swaged up ? 

A. No, sir; it is not swaged up. 

(). 9. What do you mean by milling? 

A. Milling is a machine with a revolving cutter. 

(). 10. Then am I or not to understand that the flange is cut by 
the milling machine? i 

A. Yes, sir; it is cut by milling machine. 


Cross-examination by E. E. Woop, Esq. : 


Q. 11. What were you engaged in before you commenced work 
for your present employers ” 
A. Well, [ was general supervisor for a number of years of ma- 
chinery at Joliet and other places. 
92 Q. 12. What was the last place you were at before the 
present ? 
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A. Chief engineer at Omaha water works. I was only two weeks 
there. 

Q. 15. What place were you at last before that? 

Joliet. 

(). 14. How long have vou been in this country ? 

A. Upwards of twelve years. 

(). 15. What do you mean by an angle of one in seven ? 

A. That means, moving one line towards another one inch in 
seven ; in frogs that are divergent between the point rails one inch 
in seven. 

(). 16. How many U-shaped plates do you use in forming a frog? 

A. We usually use two, substantially as shown in Complainant's 
Exhibit Morden Frog. 

(). 17. And those two channel irons or U-shaped plates are used 
to attach the point rails to the wing rails, one on each side of the 
point rails? 

A. Yes, sir. 

(). 18. In the size one in seven how long is the short point rail 
from its forward point back to where the flanges of the two point 
rails touch ? 

A. About twenty-eight inches. 

(). 19. How long is the long point rail? 

A. About fourteen inches longer. 

Q). 20. You plane the head of “the rails and mill the: flanges to 

make the fittings? 
93 A. Yes, sir. 
(Q. 21. The wing rails and the point rails are bolted to the 
respective wings of the channel irons? 
A. Yes, sir. 


Re-examination by H. Harnisoy, Esq. 

(). 22. In vour answer to cross-question 16, when you are asked 
how many U-shaped plates you use in forming a frog, you state that 
you usually use two, substantially as shown in complainant's ex- 
hibit; explain what two plates you mean. 

A. Three plates. I can’t think I have seen any without the front 
plate. The two referred to, at the point, may be ‘considered as one 
plate. They are bolted together in a manner that they may be con- 
sidered as one. 

Recross-examination by E. E. Woop, Esq. : 

(). 25. In making the channels each side of the point rails vou 
fit one wing of the “channels to the long point rail on one side and 
the other wing to the adjacent wing rail, do you? 


A. Yes, sir. 
(). 24. And the channel iron on the opposite side of the point 
you fit one wing of the channel to the short point rail and 


of the projecting point of the long point rail, and the opposite 
side of the wing of the channel to the adjacent wing rail, do 
you ? | 


A. Yes, sir. 
FRANCIS P. DAVIDSON, 
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Subscribed and sworn to before me this 4th day of August, 1882. 
[SEAL] FRANK JOHNSON, 
Notary Public. 
James M. Blackman. 


(J. 1. State your name, age, residence, and occupation. 

A. My name is James M. Blackman ; 41 years old, and residence, 
Chicago, Ills. ; occupation, book-keeper for the Morden Frog & Cross- 
ing Works. 

Q. 2. How long have you been continuously in the employ of the 
Morden Frog and Crossing Works? 

A. As book-keeper since the 21st day of October, 1880. I com- 
menced working for the firm the 18th day of August, 1880. 

Q. 3. Were said firm manufacturing railroad frogs at the time you 
went there ? 

A. Yes, sir. 

Q). 4. Have said firm continued the manufacture of railroad frogs 
from the time you went there up to the present time? 

A. Yes, sir. 
9D Q). 5. Is the frog which is now being manufactured by said 
firm the same frog which was manufactured when you went 
there? 

A. They are exactly the same, with the exception of the mode of 
fastening the point together. 

(). 6. Describe what that difference is. 

A. The old way each bolt bad a separate nut, the present way is 
a long thin piece of iron that extends from about three inches below 
the point of the first bolt hole, and extends to about three inches 
above the bolt farthest from the point. Now this piece of iron has 
threads cut in it and takes the place of the nuts. 

(). 7. Has there been any other change in the manufacture or 
manner of constructing the frog during the time you have been 
with them other than the change described by you in your last an- 
swer ? 

A. No, sir. 

(). 8. Are you a member of said firm of the Morden Frog & Cross- 
ing Works, or interested in the same? 

A. Iam not a member of the firm and have no interest in it; I 
am simply their book-keeper. 

Cross-examination by E. E. Woop, Esq. : 

Q 9. Who compose the firm of the Morden Frog & Crossing 
Works, for whom you have been at work for the last two years ? 

A. William J. Morden and Preston C. Houston. 

() 10. Previous to August, 1880, where did you reside and what 
was your business ? 

A. I resided in Covington, Kv., and I was the clerk of John E. 

Hamilton, register in bankruptcy. 
96 Q. 11. Have you been advising with Mr. Harrison on be- 
half of vour employees, and consulting with him in regard to 
the management of this suit? 
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A. Yes, sir; the best I knew how. 
(). 12. Were you present vesterday during the taking of the depo- 
sition of Francis P. Davidson ? 


A. Yes, sir. 
Examination by HL. Harrison : 


(). 13. Have you any pecuniary interest In the result of this case ? 
A. No, sir. 
JAMES M. BLACKBURN. 


Subseribed and sworn to before me this 14th day of August, 1SS2 
[SEAL.] FRANK JOHNSON, 
Notary Public. 


Won. SN. Bates. 


(). 1. State your name, age, residence, and occupation. 

A. William S. Bates; aye, Ou: residence, Chicago ; occupation, 
mech: nieR and civil engineer. 

Q). 2. What, if any, experience have vou had in theoretical and 
i mechanies, and particularly in reference to patents and the 
analysis and comparison of mechanical structures ” 

A. For a number of vears past [ have been engaged in mechan- 

ical studies and pursuits; [ was for a number of years a solie- 
wv itor of patents, during whieh time and since | had frequently 

to examine mechanical devices and to compare ther with 
each other and with written deseription and drawings of devices for 
the purpose of determ@ning questions of similarity and difference, 
and during the last five or six years I have been frequently called 
as an expert in patent cases. 

(). 5. Look at the letters patent reissue SU14 granted to F.C. Weir 
Septem be r d0th, 1879, for improvements In railway frogs, a copy of 
which is now shown you, and say whether or not you understand 
the invention described and claimed therein. 

A. [have examined the reissue patent referred to and believe I 
understand the invention deseribed and claimed therein: 

Q. 4. Look at the letters patent now shown you, to wit, letters pat- 
ent No. 173,804, granted to William J. Morden, dated the 22nd of 
Feb'v, 1S76, ¢ Improvement in ratlroad frogs, and patent No.205,496, 
to William J. Morden, dated July 2nd, IS7S: patent No. 185,167, 
dated December 12th, 1876, to William ‘T. Egan; patent No. 10332, 
to Joseph Wood, dated June 24th, 1873, and patent No. 167,671, to 
James Johnson, dated September ith, 1875, copies of all of which 
said patents are now offered in evidence and marked Defendant’s 
Exhibits A, B,C, D,and E,and say whether or not vou have exam- 
= and understand them. 

- have examined and believe I understand them. 

Q: ». Compare said last-mentioned letters patent with the said 
Weir invention as set forth and claimed in the said claims of the 
said reissue SU14, and say to what extent, if any, they are the same, 
and give your reasons for any opinion you may express. 


--<3 


FREDERICK C. WEIR VS. WILLIAM J. MORDEN ET AL. 45S 


98 A. I have made the comparison requested. In order that 

my conclusions mav be intelligible, will first briefly state 
my understanding of the Weirinvention. The Weir reissue describes 
a railroad frog of peculiar construction, to wit: The two-point rails 
are fitted together by swaging up the flange of one of them so as to 
overlie the flange of the other, which extends full size across its 
path, to the point thus formed ; U-shaped pieces of iron are riveted 
one on each side, the flanges of the U’s fitting against the webs of 
the point rails; to the outer flanges of these U’s are bolted the wing 
rails, and it is substantially this construction which I understand to 
constitute the invention showed up in the second claim, to wit: “A 
frog composed substantially of the two center rails B B jointed to 
form the V-shaped point, united to outside diverging or wing rails 
by means of two channel or U-irons, D D,” ete. Turning now to 
the other exhibits referred to, I find in the Morden patent, 205,496, 
substantially this same construction. This patent shows and describes 
a railroad crossing, the two tracks crossing at right angles; in it are 
two rails joined together to form a V-shaped point. These two 
rails are joined to outside wing rails by means of two channel or U- 
irons, these U-irons being secured to the rails by bolts passing through 
the tanges of the U and the webs of the rail. 

Comparing this Morden 205,496 device with the said Weir second 
claim, I find in both a frog of substantially the same construction. 
In both there are two center rails joined to form a V-shaped point ; in 
both there are outside diverging or wing rails connected to the center 
rails; in both the means of connection consist of channel or U-irons 
bolted to the webs of the rails, and for these reasons I consider that 
this Morden patent, 205,496, contains the invention described in the 

Weir patent and claimed in the second claim thereof. 
og The only difference between the two is that in the Weir, 
as shown, the angle is more acute than in the Morden, but as 
both are crossings of two rails and there is nothing in Weir's specifi- 
cation about the angle at which they cross this difference is, in my 
opinion, not material. 

| further add that in the Morden 205,496 device one of the center 
rails extends “ directly across the path of the other, and in itself 
makes a solid end to the joint,” as in the Weir, but whether it has a 
full-width flange which is overlapped by the flange of the other rail 
Is not apparent. 

In the Egan patent, 185,167, I find shown and described a frog 
composed of two center rails joined to form a V-shaped joint. This 
point is united to two diverging or wing rails by means of a U-iron 
which extends from one wing rail to the other, and is bolted to the 
flanges of the wing rails. 

In the central part of the U-iron is a V-shaped depression into 
which the point fits. Bolted to the web of each wing rail is an angle 
iron, one flange of which extends over the adjacent flange of the 
adjacent point rail, thus holding the point securely in place. 

Comparing this Egan patent to the Weir invention referred to, I 
find in both a railroad frog is composed of two center rails united to 
form a V-shaped point. In both this point is united to outside or 
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diverging or wing rails and the connection is made by means of U- 
irons, the only difference being that in the Weir there are two such 
V-irons, whilst in the Egan there is one U-iron and two L-irons. 

In the Morden 175,804 patent I find the same construction as in 

the Egan, exeept that the T-irons are omitted and the point 
100 is riveted or bolted to the V-plate, and my remarks regarding 
the Egan patent apply with equal force to this Morden 173,- 
804 patent, and this Morden patent has the additional point of iden- 
tity with the Weir that the point 1s bolted or riveted to the U-irons. 

In the Johnson patent, 167,671, I find shown and described a frog ~ 
point composed of two center rails jointed to form a V-shaped point, 
as in the Weir patent. One of these rails “extends unbroken and 
uncut directly across the path of the other and in itself makes a solid 
end to the point, with a full-width flange,” exactly as in the Weir. 
These two point rails are secured together by means of fish plates 
fitted to their webs on the outside and riveted or bolted through the 
point exactly as in the Weir, the only difference being that in the 
Weir these fish plates are flanges of U or channel irons, whilst in the 
Johnson they are not, and this difference is, in my opinion, not a 
material one, forthe reason that any mechanic desiring to add wing 
rails to this Johnson device would use U or channel fish plates in 
place of the plain fish plates and bolt the wing rails to them, and this 
he would do without the exercise of invention, for the reason that 
he would be familiar with the use of such U-plate from his knowl- y 
edge'of the Morden patents and the Egan patent. 

In the Wood patent, 140,552, 1 find a frog point composed of two 
center rails joined to form the V-shaped point. These rails are - 
united together by means of rivets passing through their webs and 
through two auxiliary or strengthening plates, one of which plates 
is on the outside and one between the two rails. 


Cross-examination by E. E. Woop, Esq. : 


(). 6. In your examination preparatory to testifying in this 
101. case, what parties, if any, having a practical knowledge of 
the construction and use of railway frogs, did you consult ? 
A. I visited the Morden Works and had some talk with Mr. 
Morden and Mr. Blackburn, the foreman of the shop. = 
(). 7. In-using a railway frog like Complainant’s Exhibit Morden 
Frog in order to make it useful in a road-bed, what complements 
other than the ordinary straight rail are required to make connec- 
tions ? 
A. I presume you refer to the outside wing on guard rails. There 
are no connections necessary between a frog like the exhibit and the 
track rails. 3 
Q). 8. No; I did not refer to the wing rails, as they are a part of ‘ 
the exhibit. What I wanted to know—what additional devices re- 
quired besides the frog like the exhibit to make the connection of 
the two tracks in which such frog is used ? 
A. In case of two tracks running together the switching devices, 
such as the movable rails and operating mechanism, are required. 
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In a crossing three other frogs are required. In both cases fish 
plates and bolts are used. 

Q. 9. Where two tracks come together do you use one frog and the 
switch with the rail connection only ? 

A. Yes; that it is common, however, I believe, to use a chair; I 
don’t think of anything else. 

Q. 10. In the Exhibit Morden Frog do not the rails forward of the 
frog point form a portion of the track ? 

A. They do. 

Q. 11. And the wing or curve portion of the rails simply form 

guards, do they not? 
102 A. Yes; except in rare cases where they act as guides. 

(Q. 12. In view of the state of the art to which your attention 
was called in question 4, direct, do you or not find any invention in 
the devices shown and described in letters patent No. 205,496, pat- 
ented by W. J. Morden July 2d, 1878? 

A. I have not examined said patent and compared it with prior 
devices to determine that question and therefore cannot say, but I 
presume there is, as otherwise the patent would not have been 
granted. 

Q. 13. You have stated that you understood the Morden patents, 
Egan patent, Johnson patent, and the Wood patent, marked, re- 
spectively, Exhibits A, B, C, D, and E. Now, is there anything in 
the patents A, C, D, and E which fairly anticipates the claim in Ex- 
hibit B, No. 205,496 ? 

A. Without making a careful comparison of the devices, I answer 
ho. 

Q. 14. Why do they not anticipate this invention ? 

A. Because this patent, 205,496, claims a railroad crossing con- 
structed in a specified manner, and none of the other patents men- 
tioned describe a complete railroad crossing or one constructed in 
this specified manner. 

Q. 15. Won’t you name these specific devices by letter, which you 
find novel in this patent, 205,496, and state wherein they differ from 
the frog devices shown in patent Exhibits A, C, D, and E? 

A. | don’t know that any of the specific device per se are 
novel. It is their combination into a railroad crossings which is 

cluimed. 
103 (). 16. Won’t vou please name the specific devices that 
compose the novel combination and give the best reasons you 
ean why you regard the combination as novel and not found in the 
prior patents ? 

A. The devices are main track rails A, wing rails A, channel 
iron fish plates B. I have already said that none of the prior patents 
referred to show or describe a railroad crossing, they being ali con- 
fined to frogs alone, and therefore do not show or describe the thing 
claimed in this patent, 205,496. 

(). 17. Does not the Morden patent Exhibit A show channel 
iron fish plates, main rails, and wing rails? 

A. It does. 
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Q. 18. And yet you cons sider the combinations of these two patents 
= ‘rent, do you ? 

I have not said so; and so faras stated in your last preceding 
as nt they are not materially different—that is to sav, there is no 
substantial ditlerence between the frogs in the patents, except such 
as necessarily arises from the angle. 

Q. 19. Do you or do you not consider the wend ation of devices 
shown, described, and claimed in the Morden patent Exhibit B to 
be substantially shown and deseribed in the Morden patent Ex- 
hibit A (173,804) ? ~ 

It is, except so far as the combination of Exhibit B is an im- 
provement on the construction of Exhibit A. 

(). 20. Wherein is it an improvement on Exhibit A? 

A. Where the angle is so great, as in Exhibit B, it is better to use 
the two independent U-plates than to use one plate as in Exhibit 
104 (). 21. L now show vou a drawing of one corner of the cross- 

Ing shown in Exhibit B, being that portion of the crossing 
shown In the drawing figure 1, where the rails are broken otf Now 
won't vou mark the broken portion of the rails shown on the sketch ) 
to indicate which are the wing rails, if you can ascertain that from 
the patent ? 

Indicate the wing rails by the letter W and the main rails by the 
letter M, on each side of the crossing point. (The counsel requests 


the notary to mark the sketch shown witness as Exhibit Bates No. 
1, and attach the same to witness’ deposition.) 
A. See Bates’ Exhibit No. 1. : 


Adjourned until 9.30 o'clock to-morrow morning. 


AvuGust 1l6rH, 1882. 

Met pursuant to adjournment. 

(). 22. As crossings are ordinarily made, how much do the wing 
or guard rails project bevond the main rail on the outside of the 
track which is crossed ? 

A. I don’t know; | have never measured. 

(). 25. Did you ever see a crossing completed ? 

A. Yes, sir; often. de 

(). 24. Well, about how long would you think the outside pro- 
jection of that guard rail to be— from one to two feet ? 

A. -_ that or a little more, but I never took particular notice. 


(). 25. What is the office of that guard or wing rail marked W in ) 
acckeeit ? { 
It is for safety only, so that the truck will be guided 

105. from one side in ease anything goes wrong with the other = ll 


side, such as a stone in the track or thing of that sort. 
(). 26. Then its office is to keep the trucks on the main rail? 
A. Yes; or, rather, to arrest an incipient derailment. 
(). 27. In the erossing shown in that Morden patent, 205496, the 


wing or guard rails are inside or between the two main rails of the 
track ? 
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A. Yes. 

Q. 28. Now, if in crossing the track of the other railway the truck 
wheels on one side should leave the main rail and run upon the 
wing or guard rail, would not the result be to run the train off the 
track ? 

A. The train would have to run off the track before the wheels 
could run onto the wing rail; having got off it would probably stay 
off. 

Q. 29. How many sections of guard or wing rails does it require 
to make the crossing shown in said Morden patent ? 

A. Twelve. 

Q). 50. And it requires the same number of sections of main rails, 
does it not? 

A, Yes. 

().31. Your attention is called to the following language of said 
patent: “My invention relates to a channel iron fish plate for 
uniting parallel rails at crossings.” What parallel rails are shown 
in the drawings as united by the channel irons? 

A. The main and wing rails. 

(). 32. What do vou understand to be represented by the 
106 letters B', B®, B*, Bt, in said Bates sketeh ? 

A. The channel or U plates which unite the main or wing 
rails. 

(). 33. The bottom of these channel irons in the patent are shown 
as projecting beyond the wings, with their points beveled. upon each 
side, so as to form a mitre joint in the center? - 

A. They are, apparently. 

Q. 34. How many pieces of channel irons would it require to 
make the crossings as shown in figure onefif the channel irons at each 
one of the four crossing points were made as shown in that portion 
of figure 1 where the rails are broken off to show the trough plates? 

A. Sixteen; but the crossing could be made with less. 

(). 35. Is it vour opinion,as a mechanical expert, that the crossing 
shown in said Morden patent is substantially like the frog shown in 
the reissue S914 in construction and office ? 

A. Yes; excepting the angle. 

Q. 56. Where do you find any diverging rails in said Morden 
crossing patent which at one end serve as guards and at the oppo- 
site end become main rails, on which the main trueks run ? 

A. The wing rails at each corner outside of the square are such, 
the only difference being that, as the angle is too great for lead- 
ing, two pieces are used instead of one. 

Q. 37. Won't you mark on the sketch Exhibit Bates No. 1 by let- 
ters D. W R the rails which vou find to be a diverging rail acting 

as guard at one end and becoming one of the main-track rails 
107 at the opposite end, thus performing the office of one of the 
wing rails of the Weir patent ? 

A. I have marked the sketch D. W. R., being the diverging wing 
rail. and D. W. R. being the main-rail end of the same. 

(). 38. And is it vour opinion as a mechanical expert that the 
wing or guard rail D. W. R. is a diverging or wing rail acting in 
S—1s82 
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one portion of its length as a guard rail simply and the remaining 
section of the rail becomes a main rail upon which the trucks run ? 

A. Substantially, but not literally, because the wing-rail end and 
the main-rail end are not in one piece ; they might, however, be 
made in one piece, and probably would be where the tracks crossed 
at an acute angle; their being in two pieces does not alter the func- 
tion or purpose. 

Q. 59. In order to make two lines of railways cross at an angle 
must there not be four rails coming opposite in some form of x or +, 
with the heads of the rail cut out to form a space between the ends 
of each of the four rails, as at the point G in said sketch, so as to 
allow space for the wheels to pass between the rail ends? 

A. Yes. 

Q. 40. Your attention is called to a certified copy of the Patent 
Oftice model of letters patent granted William J. Morden Feb’y 22nd, 
1872, No. 173,804, with the exception of the taper key and slots 
therefor shown at the heel end of the wing rail in said model ; does 
it in other respects correspond with the device shown and described 
in said patent No. 175,804 ? 

A. It does, except one point,as shown in the drawing; the 

108 V-shaped depression does not extend below the bottoms of 

the rails, but in the model it does. In other respects it is 
correct. 

Q. 41. In practice which way would a mechanic make it; would 
he upset the ends of the V-point rails so as to make their vertical 
depth enough less so as to have the tops of the joint rails level with 
the top of the rails Ff F, or would he construct it like the model ? 

A. He would probably make it like the model? 

(). 42. Won’t you please quote from the patent the language which 
describes the bolting of the V-point to the Y-shaped trough ? 

A. The other or point-supporting end of the trough plate is ‘made 
considerably wider and is provided with a V -shaped recess into 
which the V-shaped ends of tle rails or points D D are meth ws 
fastened in any ordinary manner by means of the holes a + d, and 
it will be seen that the sides of the base of the rails or point D D, 
which fit into the recess B of the trough plate, are firmly secured to 
the bottom. 

Q. 45. Bolts passing through the holes a6 d would be vertical 
bolts passing through the flanges of the rails as shown, do they not? 

A. Yes. 

Q. 44. The forward end of said model and drawing show their 
rails as diverging from each other forward of the trough. What 
does that angle of divergence correspond with in practice ? 

A. With the : angle of “the frog or the angle at which the two rails 
cross. 

Q 45. And also to the angle of convergence of the two lines of 

rails which make the switeh or turnout, do they not ? 
109 A. Yes. 
(). 46. Are vou a draftsman ? 
A. Yes. 
Q). 47. Please make a sketch illustrating how you would make a 
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crossing with four frogs having the V-point rails and the converg- 
ing and diverging side rails,as shown in said Morden Patent Office 
model, which you stated in answer to X question 8 could be done. 

A. A crossing could not be made with four frogs just alike or just 
like this model, for the reason that in a crossing not at right angles 
there would be two acute angle frogs and two obtuse angles. A 
right-angle crossing would be like the Morden patent, 205,496. 
Strictly speaking, | suppose there are four frogs, though they are not 
commonly called so. 

Q. 48. Make the sketch, showing two lines of tracks crossing each 
other, showing the frogs of any angle you please, provided always 
they have the converging and diverging rails shown in said Morden 
frog without accessory guard rails, which perform the office of guards 
alone. | 

A. If by the language “ without accessory guard rails, which per- 
form the office of guards alone,” you mean, without having the 
guards in separate pieces of iron, the converging main rails, I say 
a crossing cannot be made in that way, because it would be impos- 
sible to bend the rails to a sharp angle. 

Q. 49. Please mark with the letter V any two rails which come 
together and form a V-point centre in the sketch Bates Exhibit No. 1, 
which you said was substantially like the Weir frog. 

A. 1 have marked the sketch with a V in the angle and 
110 = dotted lines running to the rails which form the point. 

(). 50. Please mark the guard or wing rails to which these 
V-rails, as you call them, are fastened by means of channel irons 
bolted to the center and side rails, and which you say are like the 
side rails of the Weir frog. Indicate these guard rails by the let- 
ter H. 

A. I have done so. 

Q. 51. And is it your opinion, as a mechanical engineer, that 
these two rails which you have marked H are converging and di- 
verging side rails performing the office at one end as guards and at 
the other end become main-track rails, substantially like the con- 
verging and diverging side rails of the Weir frog shown in reissue 
S14? | 

A. There is nothing said in the Weir reissue about one end serv- 
ing as main-track rails and the other end serving as wing rails. 
The sections marked H in the sketch are, in my opinion, the same 
as the wing rails of the Weir reissue. These sections are not bent 
as in the Weir reissue, but are made in two pieces, one piece form- 
ing the guard for one track, whilst the other piece forms the main 
rail of the other track. 

Q. 52. Which of the two pieces H H forms a portion of the main 
rail of the other track ? 

A. Neither of the pieces marked H H. 

(). 53. Is there a wing rail shown in said sketch or in the figure 
1 of said Morden patent which is a guard at one end and becomes 
& main-track rail at the opposite end ? 

A. No. 


BE a. ve di adi clini, Aadcionindhtet WR aaties dane, aati ee ee a 
got us ! : 
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111 Q. 54. Is there in said Morden patent No. 205,496 a con- 

verging and diverging rail bent in the form of one of the 

side rails of the said Weir patent which performs the double office 

of guard at one end and that of main-track rail at the other end ? 

A. No; and sucha rail is simply shown in the Weir reissue with- 
out being described or mentioned in the claims. 

Q. 55 Do you understand that the wing rails A A in the Weir 


reissue to be substantially the same in form and functions as the 
wing vail I’ F of the Morden patent No. 175,804 ? 
A. Yes. 


(Q). 56. Do you find any statement in the Morden patent No. 
205,596 which is not practically correct ? 

A. I do not see any. 

(). 57. Do you find any statement in said patent which speaks of 
rails other than parallel rails ? 

A. No especial description ; but all the rails are not parallel. 

(Q). 58. And is it still your opinion as a mechanical engineer that 
the Morden crossing patent 202,496 shows or describes diverging side 
rails, one end of which side rails forms the office of guards and the 
other end of which side rail or rails forms part of the main track ? 

A. No; except to the extent which I have previously mentioned. 
It does not describe such rails at all, but it shows diverging wing 
rails. These wing rails do not act as main-track rails, but there are 

pieces joined to them which do act as main-track rails. 
112 (). 59. Which are the wing rails which diverge, and from 
what do they diverge? Explain the parts by the letters indi- 
eated in Bates Sketch No. 1. 

A. HEH are the wing rails referred to; they diverge from the cen- 
ter or crossing. It may equally be said that they converge toward 
the crossing. 

Q. 60. These rails IT Hl are straight, are they not ? 

A. Yes. 

(). 61. And they are parallel to the main rail, for which they act 
as guards and to which they are joined by the trough plate, are they 
not ? 

A. Yes. 

Q. 62. And is it vour opinion that these guard rails HTL are the 
mechanical equivalent of the side rails A A of the said Weir reissue ? 

A. Yes. 

Q. 63. Notwitstanding the fact that the straight rails IH] Hin said 
sketch never are main-track rails, but simply guards throughout 
their entire length, while the side rails A A are both converging and 
diverging so that one end may act as guard rail and the other end as 
main-track rails, you, as a mechanie, are of the opinion that said 
rails IL Hf are the equivalent of the said Weir rails A A; is that 
your opinion ? 

A. Yes; so far as their function as guards is concerned. 

(). 64. And not the equivalent in other respects ; is that what you 
mean ? 

A. I don’t know what other respects vou refer to. I consider the 
wing rails H He as the equivalents of the wing rails A A, notwith- 


ne 
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standing any differences which had been mentioned or which I can 
see. 
113 Q. 65. In that answer you include the fact that the rails 
A A in the Weir patent are main-track rails at one end, and 
the rails H H of said sketch are never main-track raiis; you still 
think, do you, that the rails H H of the said sketch are the same, 
substantially, in form and function as the rails A A of the said Weir 
patent No. 8914? 
A. Yes. 
Q. 66. Are you an attorney, and have you assisted in the prepara- 
tion and trial of patent causes ? 
A. Yes; I am not now a practicing attorney. 


Re-examination by H. Harrison, solicitor for defendants : 


(). 67. Take the sketch which is now offered in evidence and 
marked Defendants’ Bates Sketch Crossing Frog Exhibit, and now 
shown you, and state what same represents. 

A. It represents the crossing of two roads at an acute angle. 

(). 68. Compare said Defendants’ Bates Sketch Crossing Frog Ex- 
hibit with the sketch marked Bates’ Sketch, introduced in evidence 
by Mr. Wood, complainant’s solicitor, and state the result of your 
comparison, and state whether or not they are the same invention 
and your reasons for any conclusions you may give. 

A. I consider them tu be the same for the following reasons: They 
both relate to railroad crossings and in both there are two rails com- 
ing together and joined into a point; in both there are wing rails, 
one on each side of the point, and in both the point rails and 

wing rails are joined together by means of U or channel irons 
114 whose flanges are in both cases secured by bolts to the webs 
of the rails. 

(). 69. Please indicate on the sketch marked Defendants’ Bates 
Sketch Crossing Frog Exhibit the parts which are the same as in 
Complainant’s Bates Sketch ; indicate by the same letters. 

A. I have marked one-half the Defendants’ Bates Sketch Crossing 
Frog Exhibit, as requested. 

(). 70. State whether or not you find in Defendants’ Bates Sketch 
Crossing Frog Exhibit a converging and diverging rail bent in the 
form of one of the side rails of the said Weir patent 8914, which per- 
formed the double office of guard at one end and that of main-track 
rail at the other end. 

A. Yes; D.W.R. and D.W.R., at the right of the drawing, is such 
a rail. 

Adjourned until half past eight o’clock, Thursday morning, Au- 
gust 17th, 1882. 

AvcGust 171TH, 1882. 

Met pursuant to adjournment. 


Q. 71. Take a copy of the Weir reissue patent 8914, now shown 
you, marked Defendants’ Exhibit Weir Patent, upon the drawings 
of which are marked two horizontal lines, * * and state what 
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effect would it have upon said patent to consider all the parts above 
the red lines as if they were not there. 

A. It would have no effect whatever. There is nothing in either 
the descriptive part of the specification or the claims which refers 
to that part above the red lines, consequently there would be no 
change required in the specification and claims, and they would 
apply with the same force and effect if said part above the red lines 

were removed. 
115 (). 72. Are said parts above the red lines any part of the 
invention as set forth and claimed in said specification ? 

A. No. 

(). 73. In the crossings of railroads do they all cross at the angle 
shown in Complainant’s Exhibit Bates Sketch No.1? Does not the 
augles of the crossing vary according to the direction of the lines of 
the road ? 

A. They do not all cross at the angle shown in the sketch W. 3. 
Bates Exhibit No. 1. The angles of crossing do vary with the diree- 
tions of the lines of the road. 

(). 74. With whom did you read law? 

A. With S.S. Fisher, at one time Commissioner of Patents, now 
deceased. 


Recross-examination by E. E. Woop, Esq. : 


(). 75. In the sketch marked “ Defendants’ Bates Sketch Crossing 
Frog Exhibit ” do the rails marked V opposite the words “angle 
crossing 25°, 24'” constitute the device known as the V-point of a 
railway frog, as combined with the other parts to which they are 
attached as here shown, as the term is used by railway men? 

A. No. 

(). 76. I find on said sketch the words “ang. of 1 in., 2};” what 
part of the device do you understand has that angle ? 

A. The main-track rails kas that angle. 

(). 77. Does the V-point rail marked V on that device at the ex- 
treme right hand of the drawing represent what is known among 
railway men as the V-point of a railway frog ? 

A. Yes. | 
116 Q). 78. Do vou know why railway frogs are manufactured 
so as to have the forward end of the main railsdivergent? If 
so, state. 

A. Because they must follow the direction of the tracks, and these 
main rails are in one piece with the wing rails, when possible, for 
simplicity and strength. 

WM. 8S. BATES. 

Subscribed and sworn to before me this 15th day of August, 1882. 

[SEAL. ] | FRANK JOHNSON, 
Notary Public. 
I, Frank Johnson, a notary public in and for the said county of 


Cook, do hereby certify that the foregoing depositions of Francis P. 
Davidson, James M. Blackman, and William S. Bates were taken by 
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and before me, pursuant to the consent of the parties, at the time 
and place herein specified ; that said depositions were taken on the 
part of the defendants in and to be used upon the hearing of a cer- 
tain cause now pending in the circuit court of the United States in 
and for the northern district of Illinois, wherein F.C. Weir is the 
complainant and Wm. J. Morden et al. are defendants; that the 
parties to said cause were present at the taking of the same by their 
counsel, the complainant being represented by E. E. Wood, Esq., as 
his counsel, and the defendants by H. Harrison, Esq., as their coun- 
sel, as therein appears; that before deposing the said witnesses, 
Francis P. Davidson, James M. Blackburn, and William 8S. Bates, 
were severally by me duly sworn to testifv the truth, the whole truth, 
and nothing but the truth in the cause aforesaid ; that their deposi- 
tions were reduced to writing by me in their presence and from their 
statements, respectively ; that after the same was so reduced 
117 _—s to writing the same was duly subscribed to before me by the 
said witnesses, respectively, as therein appears. | 
And I do further certify that I am_ neither attorney nor counsel 
for any of the parties in said depositions or caption thereto named ; 
that I am in nowise, directly or indirectly, interested in the result 
of said cause, and that I am not connected by blood or marriage 
with either of the parties litigant in said cause. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal this 16th day of July, A. D. 1882. 


[SEAL] FRANK JOHNSON, 
Notary Public. 


(). 1. State your name, age, residence, and occupation ? 

A. Frederick K. Bowes ; 39 years of age; iron business. 

(). 2. Where did you reside during the years of 1876 and 1877, 
and what business were you engaged in during said years ? 

A. Resided in the city of Chicago; in the iron business and said 
road supplies. 

(). 3. During the year of 1876 were you acquainted with the de- 
fendant, William J. Morden, and, if yea, how long had you known 
him, and what business transaction, if any, had you with him dur- 
ing said vear of 1876? 

A. In the vear 1876 I was one of tne members of the firm of 

Egan & Bowes, of the city of Chicago; did know Morden at 
118 that time; did know him probably aboui a vear or so pre- 

vious. We had an arrangement with Morden to manufact- 
ure and sell his frogs and crossings, for which we were to pay him 
a royalty. | 

(). 4. Look at letters patent No. 205,496, dated July 2, 1878, for 
railroad-crossing frog, granted to William J. Morden, which is 
marked Defendants’ Exhibit B to W. J. Bates’ Deposition, and state 
whether this represents the crossing frog manufactured and sold by 
you under the arrangement with said W. J. Morden, mentioned in 
your last answer. 

A. My impression—that it is. 
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(). 5. Did you ever at any time manufacture and sell any of said 
Morden’s railway-crossing frogs, as shown in said letters patent or 
substantially the same as therein shown? And, if yea, please state the 
time and the parties to whom you sold them, refreshing your memory 
by any memorandum you may have, and state how you fixed the 
dates. 


A. We did make and sell the Morden frogs and crossings sitnilar | 
to what is shown in that letters patent, and by referring to entry 
book I find on the 15th of September, 1876, one furnished to the 
Chicago, Danville and Vincennes Railroad Company ; one crossing 
’ 


angle 60° and 20' for $225; also one the 3d of October, 1876, to 
the Indianapolis, Bloomington and Western railroad, J. F. Richard- 
son, Urbana, Ills.; one Morden crossing, 63° and 7', $275. The 
former entry is as follows: 

“15th.” 

“Chicago, Danville and Vincennes R. R. Co.” 
“ City.” 
“ Crossing angle, 60° 20', $225.” 

119 “City.” 


“And on Oct. 24, 1876.” 

“J. RR. Hilliard, receiver of Peoria and Rock Island railroad ; ship’t 
to Galva., Ils., via Chi., Burlington and Quiney R. R.” 

“(1.) Morden crossing, as per templet and drawing, forwarded with 
order to U. Foundry Works, $250.” 


“One on Oct. 28, 1876." 


“J. Bo and W. R. R., Clinton, Ils.” 
“(1.) Morden R. R. crossing angle, 47° 50', $250.” 
»” 


“February 5th, 1877. Peoria and Rock Island R. R. 


“PT. Hf. Marshall, Wyoming, Ills., as per templet, $300.” 


We continued manufacturing until the fall of 1IS7S: the dates are 


we 


by our entry book. 

Q. 6. The Detendants’ Exhibit B of Morden’s railroad-crossing 
frog represents a right-angle crossing frog. State whether or not 
the crossing frogs mentioned by vou as manufactured and sold were 
all of a right angle or whether the angle varied. 

A. The angles varied, 

Q. 7. In the construction of said railway-crossing frogs state 
Whether or not U-formed plates were used similar to the U-formed 
plate as shown in Defendants’ Exhibit B, and to what part of the 
crossing frog they were attached. 

A. We used the U-fermed plate, and they were attached as where 

indicated by the four (4) letters Bin Exhibit B. 
120 (). 8. You have stated that you shipped (1) Morden cross- 
ing angle, 6S® 7', to Urbana, Ills., Oct. 3d, 1876. You are now 
here shown a sketch of Morden’s railway-crossing frog, made at an 
angle of 63° 7', which sketch is offered in evidence and marked 


FREDERICK C. WEIR VS. WILLIAM J. MORDEN ET AI. 65 


Bowes’ Exhibit Morden Crossing Frog. State whether or not that 
represents the crossing frog made and shipped to Urbana, Ills. 

A. I can’t state whether it isor not. I have an impression that it 
is similar. 

Q. 9. In marking the crossing frogs at other than a right angle 
you will please indicate on the sketch marked Bowes’ Exhibit Mor- 
den Crossing Frog where the U-formed pletes were placed and how 
secured, indicating the U-formed plates by the letter B, as near as 
your recollection will allow you to do. 

A. I have indicated by letter B the U-formed plates, and are se- 
cured to the rails by bolts in a similar manner as shown in the 
drawings, Bowes’ Exhibit. It was placed at each side of the point, 
running forward of the point, with channels cut through the wings 
of both and lapping over the other. 

Q. 11. In the sketch a bolt is shown passing through the plates 
B B and both of the point rails * which bolt wo Aare indicated by the 
letters Y. In manufacturing crossing frogs at other than a right 
angle, say at an angle of 63° 7', state what your recollection is as to 
the two U-formed plates being connected through the point rails by 
bolts similar to sketch. 

A. My impression is that we used a rivet or bolt, but as to stating 
positively, I cannot. 

Q. 12. You are here shown a sketch of Morden’s crossing frog at 

an angle of 5U°, purporting to be a copy of the crossing frog 
121 testified by you as shipped to Galva, Ills., which sketch is 

marked Bowes’ Galva Exhibit and offered in evidence. If it 
is a correct copy of the angle of the crossing frog sent by you to 
Galva, state whether it shows correctly, as near as you can recollect, 
the U-formed plates in their proper places. 


Objected to as leading and incompetent. 


A. It does. 

Q. 13. You are here shown a copy of Morden’s patent for frog, 
No. 173,804, dated February 22, 1876. State whether or not yow 
manufactured said frogs in the summer and fall of 1876. 

A. We did. 

Q. 14. Does that show a U-formed plate with a V-shaped recess ? 

A. It does. 

(). 15. In the crossing frogs that you made was the U-formed plate 
shown in the two sketches madea part of your deposition made 
with a V-shaped recess ? 

A. It was made with a U-formed plate, but as to the V-shaped 
recess I do not understand what you mean by a V-shaped recess in 
a crossing. 

Q. 16. Was the U-formed plate used by you in the construction of 
the Morden crossing any different from the U-formed plate shown by 
the letter B, in figure 2, of patent No. 205,496 ? 

A. Similar to the one used in the patent named. 

Q. 17. In the sketch marked Bowes’ Exhibit Morden Crossing 
Frog, the U-formed plate B is shown bolted to the side rail, indicated 
by the letter R, which bolts are indicated by the letters Z Z, 
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122 You will piease state whether or not in the crossings frogs 
manufactured and sold by you were secured in the same man- 
ner by bolts to the rails. 


Errata (page 52). 


Q. 17, page 52, line 2,should read after word same “ or in a differ- 
ent manner,” the words “ by bolts to the rails” to be omitted. 


A. They were secured in the same manner by bolts to the rails. 


(Question 18 and answer omitted, as no original to compare, as it 
is mislaid.) 


Q. 19. In making the crossing frogs as testified by you, were there 
drawings to work by ? 

A. In some instances there were, but not in all cases. 

Q. 20. Have you any of those drawings ? 

A. I have not. 

(). 21. Have you made any effort to get them ? 

A. I have. 

Q. 22. State what efforts you made and the result thereof. 

A. I made application to the office of the factory where the work 
was done, and they stated that the plans had been destroyed, as it 
had been so long since the crossings were made they thought they 
were of no value. 


Counsel for Weir objects to the foregoing deposition upon the 
ground that it is incompetent under the issues of the case, and with- 
vut waiving it proceeds to cross-examine. 


Q. 25. Wuat were the firm of Egan & Bowes doing in 1876, other 
than selling frogs and crossings ? 

A. In the iron business and railroad supplies. 

Q. 24. Where was their place of business leech ? 

A. No. 38 Dearborn St., Chicago, Ills. 

3 Q. 25. Did you make these frogs and crossings yourselves? 
125 A. We had no shops of our own, but they were made by 
other parties under our direction. 

Q. 26. By whom and where were they made? 

A. The shops of the Union Foundry Company, corner Dearborn 
and 15th streets, Chicago, Ills. 

Q. 27. Was William J. Morden in your employ ? 

A. He was not in our employ. 

Q. 28. What was he doing ? 

A. He was soliciting orders on “his own account for frogs and 
crossings on which we had a contract to pay him a royalty on orders 
received by us and obtained by him.” 

(. 29. Where did this contract commence? 

A. Some time during the year 1876; exactly when I can’t say; 
the early part of the year. 

Q. 30. When was it you applied for these drawings at the office of 
the company who made them ? 

A. lL applied to Mr. Foote, who was an ofticer of the former Union 
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Foundry Works, since changed, I think, to the Pullman Foundry, 
on yesterday. ' 

Q. 31. Do you know when the drawing “ Bowes’ Exhibits” were 
made, or were you told by Mr. Harrison when they were made? 

A. I do not know when they were made, nor did Mr. Harrison 
tell me when they were made. 

Q. 32. When did you first see them ? 

A. One was shown to me yesterday ; the other I never saw until 

to-day. 
124 Q. 33. Who made the working drawings for frogs and 
, crossings sold by you in 1876, or the drawings you inquired 
or? 

A. I don’t know who made them. 

Q. 34. Who was the man at the shops who superintended the 
construction of them, or of the frogs and crossings ? 

A. The superintendent at the shops was named North. I do not 
recollect certainly his first name, but I think Leonard J. North. 

Q. 35. What part of the business of the firm of Egan & Bowes did 
you attend to? 

A. Generally attended to the selling and buying—in fact, all parts 
of the business except keeping the books. 

Q. 36. Please look at the model now shown you, which is marked 
“Exhibit Morden Patent Office Model,” and state whether that 
correctly represents the Morden frog made by you or under your 
superintendence. 

A. It represents the Morden frog so far as the plate is concerned ; 
but I do not think we ever used the key. 

Q. 37. Look at the two screws on the bottom of the frog which 
go through the plate into the point rail. Did those Morden frogs 
have screws like those or bolts ? 

A. My impression is we did not use any bolts or screws where 
these two screws are. 

Q. 38. If you used them at all it was during the earlier part of 
the manufacture? 

A. I don’t think we used them at all. 

Q. 39. Look at the model of a frog now shown you and state 
whether or not any of the Morden frogs made by you were con- 
structed like that. 


125 Objection. Question objected to on the ground it is not 

strictly cross-examination, and the offerings of the model ob- 
jected to as it has never been put in evidence and is improper and 
irrelevant at this stage of the case in this cross-examination; and, 
further, because no evidence has been heretofore introduced to show 
what application this model has in this case and what it represents. 


A. I have a faint recollection that we did make a few of this kind 
as an experiment, but I am unable to state positively; it is an im- 
pression only. 

Q. 40. Was it not a fact that these Morden frogs were changed 
somewhat from time to time during the time you were making 
them ? 


anisole 
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A. It is my impression they were in some of their details. 

Q. 41. Was the manufacture of frogs during the ye ar 1876finan- 
cially profitable to your firm, and did you or not have trouble about 
their giving satisfaction to railroad companies? 

A. We did not consider there was much profit in the manufacture 
of that frog and experienced more or less difficulty in pleasing our 
customers. | 

Q. 42. Did you endeavor to overcome the difficulty by change of 
construction ? 


A. Yes; some minor changes were made to overcome the diffi- 


culty. 
Q. 43. Can you describe these changes ? 
A. I cannot. 
Q. 44. Look at the drawings and specifications of letters patent 
granted to W. T. Egan, dated Dec. 12, 1876, No. 185,167, and 
126 = did you use the improvement shown in cross-section Fig. 1, 
indicated by A, which are termed angle pieces, and which 
are shown to be bolted to the web of the rail and V-shaped plate C? 


Objection. Question objected to as incompetent, irrelevant, and 
as not being proper subject of cross-examination. 


A. I don’t recollect of our ever having made any frogs after 
Egan’s patent with this angle bar. 

Q. 45. Can you state how you did hold the angle rail in the 
V-shaped recess shown in the Morden frog patent ? 

A. My impression is we used nothing but a bolt at the point of 
the rail, sometimes going through the flange of the rail, as shown 
in the patent, sometimes vertical by — through the head of the 
point rail. 

Q. 46. Referring again to the model referred to in question 39, 
do you recollect whether filling blocks bolted to the top of the flange 
and the V-shaped plate were ever used in lieu of the ears by vou? 
(The model referred to in question 39 is marked “ Mode! V-Plate 
No. 2,” and with the initials of the officer and date.) 

A. I don’t recollect of our ever having used any filling plate. 

Q. 47. Can you recollect what the difficulty was with these frogs ? 

A. No; I do not. 

Q. 48. Was it the habit for you to examine all the different frogs 
and crossings made by you before they were sent out? 

A. Not all. 
127 Q. 49. Were you at that time a practical mechanic and did 
yeu look after the details of their mechanical construction ? 

A. Never was a practical mechanic and never looked after the me- 
chanical construction. 

(). 50. In the crossings which you have testified about do you recol- 
lect of having examined either one particularly ; and, if so, which 
one? | 

A. I have examined a great many, but which ones I cannot tell 
you—after they were constructed. 

Q. 51. Look at the exhibit now shown you, marked “Complain- 


- 


= 


FREDERICK C. WEIR VS. WILLIAM J. MORDEN ET AL. 69 
ant’s Exhibit Morden Frog ;” 
like that. 

A. I don’t know positively, but I have an impression we did make 
something of that kind. 

Q. 52. When did Mr; Morden go to Cleveland to commence the 
manufacture of frogs or to get them made; was it during your man- 
ufacture or after ? 

A. Some time after; that is my recollection; if he went before, it 
was unknown to me. 

Q. 53. Are you selling the Morden frog now? 

A. Only as I have an opportunity to sell it. 

Q. 54. Do the frogs you sell have the V-shaped depression, or 
are they made like “Complainant’s Exhibit Morden Frog,” with 
two U-plates? 

A. My impression is, the two U-plates and a solid point one, a re- 
cent patent. 

Q. 55. Did you or not experience a trouble in making the Y-plate 

with the V-shaped depression ; if so, what was the trouble? 
128 A. My recollection is, we did experience trouble in what 

few we made of them. If I recollect right, the lips or V- 
shaped depressions were not strong enough or stiff enough to hold 
the point of the frog in its place. 

(). 56. State approximately, as near as you can, about how many 
frogs of this kind you made in the years 1876, 1877, and 1878. 

A. I can’t say; we may have naib 25 or over 50, but don’t think 
there could have been many over that in all we made; that is my 
present recollection. 

Q. 57. And you ceased to make these frogs in 1878, but can’t recol- 
lect the time of vear? 

A. Yes, sir. 

Q. 58. Why did you cease making them, and what royalty, per 
frog, did you pay Mr. Morden ? 

A. Because there was no profit in making them the way we were 
manufacturing them ; the royalty we paid was $5.00 each. 


state if you manufactured any frogs 


Redirect by H. Harrison, Esq. : 


Q. 59. You have stated that it is your impresion that you did 
make something of the kind as shown by “ Complainant’s Exhibit 
Morden Frog.” What is your recollection as to the time you made 
them ? . 

A. In the latter part of 1876—similar to that or something of the 
kind, 1 should judge; I couldn't say exactly. 

Q. 60. You have been questioned in cross-examination on the V- 
shaped frog, but have been asked no questions as to the crossing 
frog. Do you wish to be understood to have your answers in refer- 
ence to the V-shaped frog—as to the difficulties of pleasing custom- 
ers—to apply to the crossing frogs you manufactured at that time and 

to which you testified in your examination-in-chief? 
129 A. As I do not wish my answers in regard to the frogs to 
apply to the crossings, as I consider that an entirely separate 
question. 
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Q. 61. Did the U-formed plates of the crossing frog have a V- 
shaped recess,"as far as you can recollect ? 

A. No; I said before [ don’t know of any V-shaped recess being 
used in a crossing. . 

Q. 62. Was not the reason of your not making profit on the frog 
partly due to the fact that you had no factory of your own and were 
therefore necessarily compelled to have them made at ‘another fac- 
tory ? 

A. Yes. 

Q. 65. You have stated that you sometimes took orders now for 
Morden’s frog; is it not a fact that you are in the general business 
and take orders for others as well as Morden ? 

A. Yes, sir; whenever | bave customers; I am not confined to 
Mr. Morden. 


Recross-examination by E. E. Woop, Esa.: 
’ 


(). 64. Is it not a fact that you did consider the frogs not practi- 
“ally a success, and was not that the reason of your selling so few ? 
A. No; the reason was on account of our being compelled to have 
our work made at a factory where we were obliged to pay them a 
very high price for the manufacture of them, owing to our not hav- 
ing works of our own. 
(). 65. Is it not a fact that the reason you sold so few frogs — in 
part due to their not pleasing the customers ? 
150 A. We had some difficulty with our customers, but we were 
obliged to charge a very high price for these frogs; they were 


expensive to make. 
FREDERICK K. BOWES. 


Subscribed and sworn to before me this 15th day of December, 
1882. 
[SEAL.] FRANK JOHNSON, 
Notary Public, Cook Co., Ills. 


Deposition of Francis P. Davidson, taken on behalf of complain- 
ant December 14th, 1882, at the office of H. Harrison, 97 Clark 
street, Chicago, Ills. 


Q. 1. State your name, age, residence, and occupation. 

A. Francis P. Davidson; age, 44 years; residence, 70 Pacitic 
avenue, Chicago, Ills.; superintendent Morden Frog and Crossing 
Works. ) 

(). 2. Are you the same Mr. Davidson whose deposition has here- 
tofore been taken in this cause on the behalf of the defendant? 

A. Yes, sir. 

Q. 3. You will please look at letters patent No. 205,496, dated July 
2, 1878, granted to William J. Morden, for a new and useful railroad- 
crossing frog, and marked Defendant’s Exhibit B to W. J. Bates’ 
deposition, and state whether or not you understand the same and 
are familiar therewith. 

A. Yes, sir; I understand it; yes, sir; I am familiar with it. 
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131 Q. 4. Have you ever manufactured or superintended the 
manufacture of any of those crossing frogs shown in said 
letters patent ? 

A. Yes; quite a number of them. 

Q. 5. You will please look at the model now shown you which is 
offered in evidence, marked Davidson Exhibit Morden’s Crossing 
Frog, and state whether or not it is a correct representation of the 
crossing frog shown and described in said letters patent No. 205,496 
before mentioned. 

A. Yes, sir; it is practically a true model. 

Q. 6. Will you please state what angle of a crossing frog the model 
represents ? 

A. It represents a 90° frog. 

(). 7. Are you now superintending the manufacture of crossing 
frcgs a the same as shown by said model ? 

A. Yes. 

Q. 8. In so manufacturing said crossing frogs, is the angle always 
90°, or do the angles vary ? 

A. No, sir; they are not always 90°; they vary. 

Q. 9. Will you please state if you can recollect the angles of some 
of the crossing frogs, which vary from 90°? 

A. Well, I could not state accurately, because they vary so much; 
I shipped one this morning; I can’t remember the angle. 

Q. 10. Look at the sketch now shown you, marked Bowes’ Ex- 

hibit Morden Crossing Frog, and state what that represents. 

132 A. It represents a crossing 63° 7'; I knew it to be so; I 

saw it laid out. 

Q. 11. You will please describe the several parts of the crossing 
frog shown by said sketch and the connections of the several parts; 
the manner of construction, designing by letters the several parts 
you described. 

A. The crossing is first laid out, full size, lengths of the rails 
taken; after being cut to the required length they are cut, anvilled, 
and planed to the proper length and shape. The pee are bent to 

the proper size, and fitted holes are sometimes drilled in plates and 

rails are marked from same; other times rails are first drilled, and 
lates marked afterall rails and plates being drilled; they are bolted 
together ; after being bolted the crossing is considered completed ; 

B B represents U-plates in drawings marked Plate No. 66; RR ZZ 

represents bolts fastening U-plates torails; Y represents bolts fasten- 

ing two points of rails to U-plates ; C represents bolts fastening U- 

plates to inside rails; R R represents outside rail. 

Q. 12. You will please compare the sketch Bowes’ Exhibit Mer- 
den Crossing Frog with letters patent No. 205,496, and state whether 
or not there is any substantial difference between them ; and, if any, 
what substantial difference there 1s? : 

A. There is really no difference, except the angle is different—tlie 
change of angle—they are substantially the same. 

Q. 13. In said change of angle, state whether or not there is any 
other change than’ that of merely mechanical construction which 
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would naturally suggest itself to the mind of a mechanic engaged 
in said business. 
A. No, sir; there is no other change. 
133 Q. 14. Take the sketch now shown you, marked “ Bowes’ 
Galva Exhibit,” and state what it represents. 

A. It represents a crossing similar to others except in angle. 

Q. 15. What is the angle? 

A. The angle is 50°. 

Q. 16. You say similar to others; what others do you mean ? 

A. The other two which have been shown to me. 

Q. 17. Do you know anything about a man having been sent to 
Galva, Il]., to measure the angle of a crossing frog and to hunt up 
the old crossing frog which was understood to have been put down 
there some years ago ? 

A. Yes, sir; our chief draughtsman was sent to Galva for that 
purpose. 

(). 18. Has he returned ? 

A. Yes, sir. 

(Q. 19. What is his name? 

A. E. L. Bremermann. 

Cross-examination by E. E. Woop, Esq. : 

X Q. 20. You have been engaged in making these crossings about 
six months, have you ? 

A. Yes, sir. 

X Q. 21. Inthe Morden patent No. 205,496, shown you, is com- 
posed of fonr corners, is it not, and each one of these four corners 
has four abutting rail points—sixteen in all ? 

A. Yes, sir. 
13 X Q. 22. Is it common to divide said crossings into four 
sections, or cutting them in two between the crossing cor- 
ners ? 

A. We never do that, as you say, but cut them in two half-sec- 
tions. 

— (). 23. That would make in one half-section one main rail and 
two main rails? ~ 

A. Yes. 

— (. 24. When was the tracings Bowes Exhibits of crossings made? 

A. Made within a week. 

— (). 25. What does plate No. 65 on the one and plate No. 66 on 
the other mean or indicate ? 

A. Plate 65 shows crossings angle 50°; plate 66 shows a crossing 
63° 7’. , 
X Q. 26. Is it customary to number the different angles on the 
drawings made at the shop ? 

A. Yes, sir. 

X Q. 27. And Nos. 65 and 66 are the several numbers of such 
drawings? 

A. Yes, sir. ; 

X Q. 28. You are still superintendent of the Morden Frog and 
Crossing Works, are you ? 
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A. Yes, sir. 

X Q. 29. What does the words plate and numbers and figures 66 
refer to? ; 
A. Plate signifies the number of the drawings—plate 66. 
135 X Q. 30. Does it signify the No. of this particular draw- 

ing? 

A. Yes; it is recorded in our books, so we can refer back to see 


what it was. 
F. P. DAVIDSON. 
Subscribed and sworn to before me this 14th day of December, A. 


D. 1882. 
FRANK JOHNSON, 
Notary Public, Cook Co., Ill. 


Deposition of E. L. Bremenmann, on behalf of complainant, taken 
at the office of H. Harrison, 97 Clark St., Chicago, IIl., this the 
14th day of December, 1882. 


Q. 30. State your name, age, residence, and occupation. 

A. E. L. Bremermann ; 36 years; Chicago; engineer and draughts- 
man, Morden Frog and Crossing Works. 

Q. 2. Do you know anything about the Morden crossing frog, 
reported to have been placed or used at Galva, IIl., in the year of 
1876? 

A. Yes, sir. 

Q. 3. State what you know, your means of knowledge, and how 
you came to know it. 

A. I made a tracing or drawing of it under the instructions of 
yourself and Mr. Morden and further information that I got down 
ut Galva from the road-master of the Peoria & Rock Island railroad 
and the watchman stationed at the crossing. : 

Q. 4. When did you go to Galva? 

A. Monday night. 
136 Q. 5. How did you come to go there and what was the ob- 
ject of your mission ? : 

A. I was ordered there by Mr. Morden to see whether I could 
find the crossing or parts of crossing that was shipped there in the 
fall of 1876; Oct. 23rd it was shipped from here. 

Q. 6. Did you or not have instructions to bring back with you 
parts of the crossing frog if you succeeded in finding them ? 

A. Yes, sir; I did. 

Q. 7. You will please state what efforts you made to find the 
crossing, whom you saw, what success, if any, you had, and tbe facts 
relating to the same. 

A. I saw the watchman and the road-master, who told me that the 
old crossing was sent to Peoria to their shops, and the latter told me 
he would telegraph to Peoria and inquire whether it was still at 
their shop or not. - He got answer from there that it was, so I went 
over to Peuria and then found out that it was not, the master me- 
chanic at the shops having understood the roadmaster to mean an 
old temporary crossing that they had made at their own shop, which 
10—182 
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was replaced by a new Morden crossing frog at Galva at pres- 
ent; so I could not find ary of the old frog there at all. I meas- 
ured the crossing frog that is in there at present and found the 
angle to be 50°, which, as I understand from parties there, to be the 
same as the one used tiiere before. 

(. 8. When was this temporary crossing frog 1n use ? 

A. The way I understood it, it was about two years ago. 

(). 9. What roads cross where this crossing was ? 

A. Chicago, Burlington & Quiney and the Rock Island — 

Peoria. 
137 Q. 10. Did you learn while at Galva when the Morden 
crossing frog, shipped in 1876, was taken out? State what ’ 
you know, if anything, on this point. 

A. I can only state by hearsay; it must have been a very short 
time before the one that is there now was received there, as the 
road-master told me that the crossing which they had made at their 
shops would not stand at all. 

(). 11. What is the road-master’s name? 


Errata (page 67). 
Insert after Q. 11: 


A. Breckenridge, 8. J. 

(). 12. What was the watchman’s name? 

A. John North. 

Q. 13. Did they tell you how long they had been at Galva em- 
ployed and in whose employ they were ? 

A. They were there a number of years; in the employ of the 
Peoria and Rock Island road—I mean the road-master; they both 
stated that they were there at the time the old crossing frog was in 
place, and from the description they gave me it was made as the 
drawing is made, as shown in Bowes’ Galva Exhibit Drawing 
No. 60. 

Q. 14. What did the master mechanic at Peoria tell you had be- 
come of the parts of the old Morden crossing frog ? 

A. That it must have been used as scrap. 


Cross-examination by E. E. Woop, Esq.: 


Q. 15. You went to Galva Monday night last ? 

A. Yes. 

(Questions from 11 to 16 omitted because original deposition can- 
not be found and copy does not show same.) 

Q. 16. From whom did you get the date of Oct. 3rd, 1876. 

A. From James Blackburn, secretary of Morden Frog & Crossing 
Works. 

Counsel for complainant objects to the foregoing deposition as 
being incompetent. 


Q. 17. When did you make drawing plate No. 65? 
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A. | commenced drawings of same Saturday last. I made the 
tracing from the pencil drawing and finished them Monday last. 


E. L. BREMERMANN. 


Subscribed and sworn to before me this 14th day of December, 


1882. 
[SEAL.] FRANK JOHNSON, 
Notary Public in and for Cook Co., Ill. 
(Here follows diagram marked p. 138.) 
139 ) Unrrep States Patent OFFIce. 


GrorGeE Thomas, of Jersey City, New Jersev, and Witti1amM MILLER, 
of Brouklyn, New York. 


Improvement in Railway Frogs. 


Specification forming part of Letters Patent No. 148,264, dated March 
3, 1874; application filed December 27, 1875. 


To all whom it may concern : 

Be it known that we, George Thomas, of Jersey City, in the county 
of Hudson and State of New Jersey, and William Miller, of Brook- 
lvn, in the county of Kings and State of New York, have jointly 
invented an improvement in railway frogs, of which the following 
Is a specification : 

The invention consists in a certain arrangement of stay bolts on 
opposite sides of the frog, out of line with each other, whereby the 
adjustment of the point is more readily effected. 

In the accompanying drawing, which forms part of this specifica- 
tion, figure 1 represents a plan of our improved frog; Fig. 2, a longi- 
tudinal vertical section thereof on the line « x, and Fig. 3, a trans- 
verse section on the line y y. 

Similar letters of reference indicate corresponding parts. 

A is the point or split ends of the pointed rails, and B B the wings 
or wing rails of the frog. CC are the chairs on which the wings B 
and point A rest, the nose or forward end of the point being riveted 
to one of the chairs, or resting on or entering a brace plate, D, riv- 
eted to the chair. There may be any number of these braces or 
brace plates, which are arranged between the wing rails B B, and 
are bolted, at their turned-up edges, to the sides of said rails, which 
they serve to stiffen and keep at their proper distances apart. Trans- 
versely-arranged adjustable stays or screw bolts, G G' G?, also serve 
to stiffen and hold the wings and point in position, the bolt G (or 
there may be any number of such) passing through and screwing 
into the wing rails in advance of the point, and the other bolts or 
stays, G' G®, screwing through either one wing rail, and into the 
point from opposite sides, and out of line with each other, as shown 
for the stay bolts G®. These screw stays not only serve to stiffen the 
frog, but to provide for adjustment of the point and wing rails in 
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‘ase of springing, and the whole makes both a light and strong frog, 
dispensing with the usual base plate, and admitting of the separate 
removal, for replacement or repair, of the point or either of the wing 
rails, 

It will be observed that the several stay bolts G G' G® are arranged 
outside of or between the braces D, which provides for a certain in- 
dependent adjustment of the wing rails Band point A to conform 
to the meeting rails of the main track; also, by the disposition of 
the stay bolts G? on Opposite sides of the frog, through either wing 
rail, and out of line with each other, provides in a most effectual 
manner for the springing or adjustment of the split portion of the 
point A to either side, and independently of the wing rails B, to 
meet necessary adjustments. 

We claim— 

The combination, with the point A or split portion thereof, and 
the opposite wing rails BB, of the stay bolts G? G*, arranged out 
of line with each other, in transverse relation to the frog, essentially 
as and for the purposes herein set forth. 
GEORGE ‘THOMAS. 
WILLIAM MILLER. 
Witnesses : 

MICHAEL RYAN. 
PRED. HAYNES. 


(Ilere follows diagram marked p. 140.) 


141) = Defendant’s Lehibit D to W. S. Bates’ Deposition. Frank John- 
son, Notary Public. 


WHER vs. MoORDEN. 
Unirep STATES PATENT OFFICE. 
JoserH Woop, of Red Bank, New Jersey. 
Improvement in Railway Frogs. 


Specification forming part of Letters Patent No. 140,552, dated June 
24,1873; application filed May 14, 1873. 


To all whom it may concern: 

Be it known that I, Joseph Wood, of Red Bank, in the county of 
Monmouth and State of New Jersey, have invented certain new and 
useful improvements in railroad frogs ; and I do hereby declare the 
following to be a full and clear description of the same, reference 
being had to the accompanying drawings, in which— 

Figure 1 is a cross-section through the point of a railroad frog at 
ax, Figs.2 and 3. Fig. 2 is a side view of the point of a frog; 
and Fig. 3 is a top view of the same, showing the web of the rails 
by dotted lines, and the strengthening plates in dotted hatched lines. 

My invention consists in strengthening the point or tongue of a 
railroad frog, so as to prevent fracture from the concussion and 
strain caused by passing wheels. 
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In the construction of the point of a railroad frog, where two sep- 
arate rails are brought together for that purpose, it is necessary to 
cut away on one side of the main rail the greater portion of the 
crown and bottom flange, so as to admit of notching in or splicing 
on the other rail of the point. By so cutting away the crown and 
flange of this main rail, it is materially weakened and very liable 
to become.fractured at that part from the strain or concussion oc- 
casioned By Wee wheels passing through the frog. 

In order to overcome this difficulty, { brace and strengthen this 
weak part of the main rail by placing a plate of iron or steel on 
each side of its web, where the flange and crown are so cut away ; 
one of such plates being on the outside of the main rail, and the 
other plate extending between the webs of the two-point rails. The 
rails are then fastened together in the usual manner with bolts or 
rivets, which will also pass through the plates, the plate between the 
rails filling up the vacant space between their webs, as shown by 
the dotted hatched lines in Fig. 3. 

In the drawing, A and B represent the two rails which form the 
point of the frog, A being designated as the main rail. C Care two 
iron or steel plates placed one on each side of the main rail A, at the 
point where its crown and bottom flange are cut away to make the 
junction with the rail B.D D are rivets, which pass through the 
plates C C and the web of the rail A, and hold them all firmly to- 
gether. The plates CC may be of any desired length, but always 
long enough to admit of being riveted at points sufficiently distant 
on each side of the weak part of rail A not to increase its weak- 
ness. 7 

I am aware that plates have been used on the outside of both point 
rails, at their junction, to answer the purpose of fish plates; but [ 
use these plates on each side of the web of the main rail only, so as 
to supply strength to such rail where its crown and flange are cut 
away, and to fill up the vacant space left between the webs of the 
two rails, thereby presenting a solid bearing for the webs of both 
the rails at their junction with each other. 

What I claim as new, and desire to secure by letters patent, is— 

A railroad frog having the main rail of the point or tongue 
strengthened by the use of plates of iron or steel placed on each 
side of it, and riveted to the web thereof at the part where its crown 
and flange are cut away for the purpose of splicing on the other 
point rail, substantially as shown and described. 

JOSEPH WOOD. 

Witnesses : 


HAL. ALLAIRE, 
A. B. MALCOMSON, Jr. 


» 


{Endorsed :] J. Wood. No. 140,552. June, 24, ‘73. Railway frog. 


(Here follows diagram marked p. 142.) 


nag tee oe 


78 FREDERICK C., WEIR VS. WILLIAM J. MORDEN ET AL. 


1430) Defendant’s Exhibit E to W. S. Bates’ Deposition. Frank John- 
son, Notary Public. 


Wier vs. MORDEN. 
Unirep Strates PAtTent OFFICE. 


James Jounson, of Harrogate, England, assignor to Joseph Wood, of 
Red Bank, N. J., and Edwin R. Bennet, of New York, N. Y. 


Improvement in Railway Frog Points. 


Specification forming part of Letters Patent No. 167,671, dated Sep- 
tember 14, 1875. Application filed January 23, 1875. 


To all whom it may concern : 

Be it known that I, James Johnson, of Harrogate, in the county 
of York, England, in the United Kingdom of Great Britain and I[re- 
land, formerly of Stoke-upon-Trent, have invented certain improve- 
ments in railway frogs or crossings, to be used on railways, of which 
the following is a specification : 

The object of this invention Is to Increase the strength of the rails 
constituting that part of the permanent way of railways which. is 
termed a crossing or frog; and consists in an improved manner of 
making the angular junction of the two rails at the point where the 
two lines diverge. This junction between the two rails has hitherto 
been effected by cutting away a portion of one rail and fitting the 
other into the recess at an angle, which leaves a vacant space be- 
tween the webs of the two rails, and also considerably weakens the 
cut rail and causes it to become fractured by the action of passing 
trains. 

Figure 1 represents a plan view of that portion of a railway cross- 
ing or frog where the rails join, and from which they diverge, 
usually called the point ; and Fig. 2 is a vertical cross-section 
through the line a/of Pig. 1. 

In the drawings, A represents the rail of the main line and B the 
junction or point from which the crossing rail C diverges. The sur- 
face of the rail C that comes into contact and forms the junction 
with the rail A is tapered and grooved or recessed the length of its 
surface In contact with the rail A, so as to receive the projecting 
crown or flange of the said rail A, as shown in Fig. 2, so that the 
middle or web of the rails come into close and solid contact with 
each other, which increases the strength of the rails at their junction. 
When the rails are tapered and fitted together I place the iron or 
steel strengthening plates de one on each side of the point, so as to 
cross the junction of the two rails A and C, and secure them by 
means of bolts or rivets, ff, which pass through the plates and rails. 
The plate eis partly reduced in thickness at B, so as to leave a 
shoulder to fit against the end of the crossing rail C, and thereby 
assist in keeping it from moving endwise. 

What I claim as my invention, and desire to secure by letters 
patent of the United States, is— 
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INVENTOR. 


a? FREDERICK C. WEIR VS. WILLIAM J. MORDEN ET AL. 79 
A railway crossing or frog point, formed of grooved or tapered 
rails A and C, secured together by means of plates de and bolts f f, 
substantially as shown and described. . 
JAMES JOHNSON. 
Witnesses: | 
JOSH. HOPPS, Solicitor, Leeds. 
676. SAM. WIGHT. 


(Here follows diagram marked p. 144.) 


145 Defendant’s Exhibit “A,” W. S. Bates’ Deposition. Frank John- 
son, Notary Public. 


WIER vs. MORDEN. 
Unitep States PATENT OFFICE. 
WitiiaM J. Morpen, of Indianapolis, Indiana. 
Improvement in Railroad Frogs. 


Specification forming part of Letters Patent No. 173,804, dated Feb- 
ruary 22, 1876; application filed January 12, 1876. 


To all whom it may concern: 

Be it known that I, William J. Morden, of Indianapolis, county 
of Marion and State of Indiana, have invented a new and useful 
frog for railroad purposes, of which the following is a description, 
reference being had to the accompanying drawings: 

My invention consists of a metallic plate swaged or formed into a 
trough, a cross-section of which has the form of a U, and a plan view 
has the form of a ¥. The sides of my improved trough plate, at or 
near the center, form a narrow neck or throat, and the sides of the. 
trough plate diverge at any required angle from the narrow throat. 

The end bpposite to the end that receives the point or pointed rails 
diverges slightly, while the end that receives the point or pointed 
rails diverges more abruptly, so as to leave sufficient room between 
the point and the side wings to allow the flanges of the wheels to 
pass freely through. 

The bed of the plate that forms the trough at the wide end is pro- 
vided with a V-shaped recess, in which are secured the point or V- 
shaped ends of the point rails, and prevents any lateral motion, and 
relieves the fastenings of the point or pointed rails thus secured from 
anv side or twisting strain when a train is passing over the frog. 
The sides of the trough plate are made to conform to the curve of 
the side rails, as well as to the form of the neck and base of the rails, 
and are firmly secured to the neck of the rails by bolts, rivets, or in 
any manner that would suggest itself to the mind of an ordinary 
mechanie. 

The side sections of the rails or wings are nicely fitted and sup- 
ported by the sides of the plate, which are turned up and fitted nicely 
to the base and neck, as above described, and securely fastened in 
any manner thereto. 
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The sides of the plate thus secured to the side rails or wings give 
additional strength thereto and prevent the wings from breaking, 
and form a light frog that is strong, elastic, and durable, and not 
liable to become disarranged by continual use. 

Figure 1 represents a plan view of a frog embedying my improved 
trough plate. Fig. 2 is a plan or top view of the trough plate. Fig. 
3 is a side view of Fig. 2. Fig. 4 is a cross-section of the frog taken 
through the line h & of Fig. 1, showing the side rails or’ wings at- 
tached to the sides of the trough plate, and the V-shaped point or 
pointed rails removed from the recess at the bottom of the plate. 

My improved trough plate is represented by the letters A BC C’, 
each letter representing a different part of the same plate. From 
the center of the trough to the narrow end a cross-section would 
show the shape of a U, the extreme end being wider at the top than 
near the center, the shape of which is shown at A, in Fig. 4, more 
fully. The other or point-supporting end of the trough plate is 
made considerably wider, and is provided with a V-shaped recess, 
into which the V-shaped ends of the rails or point D D’ are securely 
fastened in any ordinary manner by means of the holes a 6 d, and 
it will be seen that the sides of the base of the rails or point D D’, 
which fit into the recess B of the trough plate, are firmly secured to 
the bottom, and are further secured by the sides of the V-shaped re- 
cess, as shown in Figs. 1,2, and 4, and the rails or point D D’, thus 
secured, will resist all lateral strain that may be placed on them by 
passing trains, and will not become loose or displaced. 

The sides C C’ of the trough plate are made to conform with the 
curve of the sides of the rail sections or wings, as well as with the 
form of the neck and base of the rails, as shown in Figs. 1, 2, and 
more fully in Fig. 4, and are securely fastened in any manner to the 
rails F I’, as at gq’ ¢”. 

The trough plate is formed of any metallic substance, swaged, 
rolled, or forged into its proper shape, and is made of the proper 
thickness to withstand all strain that it may be subjected to. 

What I claim as my invention, and new, and wish to secure by 
letters patent, is— 

A metallic plate, A, formed into a trough, the diverging 

146. sides of which are made to conform to the shape of the sides 

of the rail sections F F’, and the bottom of the wide end is 

formed with a V-shaped recess to receive and hold secure the ends of 

the rails or point D D’, all constructed and arranged tc be secured 

to the rail D D’ FF’, and form a railroad frog, substantially as and 
for the purposes set forth. 

In testimony whereof I have hereunto signed my name to this 
specification in the presence of two subscribing witnesses. 

WILLIAM J. MORDEN. 

Witnesses: 

O. 8. LONG. 
THOMAS A. COLE. 


[Endorsed :] Morden, W. J. Railroad frog. 173,804. 


(ITere follows diagram marked p. 147.) 


W. T. EGAN. 


RAILROAD FROG. 
Patented Dec. 12, 1876. 


No. 185,167. 
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148 Defendant’s Exhibit C to W. S. Bates’ Deposition. Frank John- 
son, Notary Public. 


Wier vs. MoRDEN. 
Unirep States Patent OFFICE. 
WitiiaMm T. EGan, of Chicago, Illinois. 
Improvement in Railroad Frogs. 


Specification forming a part of Letters Patent No. 185,167, dated 
December 12, 1876; application filed October 18, 1876. 


To all whom it may concern : 

Be it known that I, William T. Egan, of Chicago, in the county 
of Cook and State of Illinois, have invented a new and useful im- 
provement in railroad frogs, which improvement is fully set forth in 
the following specification : 

The object of my invention is to apply a fish-plate or angle-iron, 
in combination with certain other members now in use, for the pur- 
pose of holding the point-rails in a railroad-frog more securely in 
place than is now done, substantially as hereinafter more fully de- 
scribed. 

In the accompanying drawings, which form a part of this speci- 
fication, figure 1 is a transverse sectional elevation, and Fig. 2 is a 
plan view of a railroad-frog having my improved device. 

A A, Fig. 1, show the angle-irons which hold the point-rails B B 
in place, said angle-irons being bolted through the vertical sides of 
the pan or bed plate C and side wings D D, as shown by the bolts 
and nutsaa. It will be seen by the application of the angle-pieces 
A A that the bed-plate C may be made much shorter than when it 
is used in combination with a V-shaped plate or rivet, as is now 
done. The angle-irons are more efficient than theV-shaped plate now 
in use, as they touch the base and center of the point-rails from their 
extreme point back to where the rails diverge from each other, thus 
holding them more secure than any device possibly can do which 
touches them merely at the point. 

Having thus described my invention, what I claim, and desire to 
secure by letters patent of the United States, is— 

The angle-irons A A, in combination with point-rails BB, bed- 
plate C, and side wings D D, substantially as shown, and for the 


purpose specified. 
WILLIAM T. EGAN. 

Witnesses : 

CHARLES O. HENTHORN. 
GEORGE B. DURKEE. 

[Endorsed:] W. T. Egan. No. 185,167. Dated Dec. 12th, 1876. 
Railroad frog. A. National Scientific Association, 97 Clark St., 
Chicago, I11.,635 F St., Washington, D.C. Patent litigation, patent 
soliciting. Publishers of The National Scientific Journal. 


(Here follows diagram marked p. 149.) 
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150 = =Defendant’s Exhibit B to W. S. Bates’ Deposition. Frank 


Johnson, Notary Public. 
Wier vs. W. J. Morpen. 
Unirep States PATENT OFFICE. 
WitttaM J. Morpen, of Indianapolis, Indiana. 
Iinprovement in Railway Crossings. 


Specification forming part of Letters Patent No. 205, _ dated July 
2, 1878; application filed Mareh 11, 187 


To all whom it may concern : 

Be it known that I, William J. Morden, of Indianapolis, in the 
county of Marion and State of Indiana, have boeented a new and 
useful railroad-crossing frog, of which the following is a specifica- 
tion, reference being had to the accompanying drawing : 

My invention relates to a metallic channel-iron fish plate or 
trough for uniting parallel rails at crossings, and is designed as an 
improvement on my patent No, 175,804, granted February 22, 
1876, whereby the trough-shaped plate is adapted to parallel 
rails. 

The object of my invention is to provide a light, strong, and 
elastic joint or fastening for rails at railroad crossings that is not 
liable to become disarranged by constant use, and which will give 
free passage to the flanges of wheels. 

My invention consists of a metallic trough or channel-iron fish 
plate having two parallel sides, and forming a U-shaped trough of 
— width trom end to end, the parallel sides of which are designed 
to be bolted to the web of the main-track rails and to the wing or 
guard rails, whereby a strong elastic joint at the junction of the 
rails in a crossing is obtained, with no obstruction to the free pas- 
sage of flanges of wheels. 

In the accompanying drawing, in which like letters of reference 
in the different figures indicate like parts, figure 1 represents a plan 
view of my newly-organized railroad-crossing frog, with some of the 
rails partially broken away to show the manner in which the me- 
tallic trough plates are attached to the web of the rails. Fig. 2 is a 
cross-section of the rails and trough plate, taken at the line a b of 
Mig. 1. 

A represents the main track and guard rails. B and C represent 
the metallic U-shaped parallel trough or channel-iron fish plates, 
which are bent, swaged, or formed into the shape as shown in the 
drawing, the sides of which are made to conform with the shape of 
the web of the rails, and are provided with bolt-holes at each end 
to receive the bolts D. 

The sections of all the rails at the crossing are united together, as 
shown in Fig. 1, and a strong, durable, elastic joint is made by 
plates of suflicient thickness to withstand any strain to which the 
joint may be subjected. 
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The joint may be further strengthened by the base-plate E, which 
may be riveted to the rails or spiked to the cross-timbers below, and 
the main-track rails and wing or guard rails nay be protected from 
spreading by other short sections of channel-iron or trough-plates, 
C, in the manner shown. 

What I claim as new, and desire to secure by letters patent, 
is— 

A railroad crossing consisting of a-series of main-track and wing 
rails united together by channel-iron fish plates having their sides 
that bolt to said rails parallel, in the manner and for the purpose 
substantially as shown and described. 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 

WILLIAM J. MORDEN. 

Witnesses : 

kK. O. FRINK. 
Ss. C. FRINK. 


| Endorsed ! Morden, W. J. R’y crossing. 205,496; 465; 17630. 
Weir vs. Morden. Ch’y. 


(Here follows diagram marked p. 151.) 


1520) “ DereNDANT’s Exurpir WEIR ORIGINAL PATENT Fite.” Jno. 
S. Jones, Notary Public, Hamilton Co., Ohio. 
(2-175.) 
DEPARTMENT OF THE INTERIOR, 
Unirep STATES PATENT OFFICE. 


To all persons to whom the- presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this oftice of the file wrapper and contents in the matter of the 
letters patent granted Frederic C. Weir May 20, 1879, No. 215,548, 
for improvements in railroad frogs. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be affixed 
this sixteenth day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and sixth. 

[| SEAL. ] V. D. STOCKBRIDGE, 


Acting Commissioner. 


153. To the Commissioners of Patents: 

Your petitioner, a resident of Cincinnati, county of Hamil- 
ton, State of Ohio, prays that letters patent may be granted to him for 
the invention set forth in the annexed specification, and he hereby 
appoints Frank Millward, of the city of Cincinnati, State of Ohio, 
his attorney, with full power of substitution and revocation, to pros- 
ecute this application, to make alterations and amendments therein, 
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to receive the patent, and to transact all business in the Patent Office 


connected therewith. 
FREDERIC C. WEIR. 


B. Edw. J. Eils, of Washington, D. C., is hereby authorized to act 
as associate counsel in the matter of this application. 


| KF. MILLWARD. 
Specification. 


Specification describing an improvement in railroad frogs Invented 
by Frederic C. Weir, of Cincinnati, Hamilton county, State of 
Ohio. 

Nature ‘and objects of invention. 


My invention relates to the class of frogs made by the bending of 

the overlapping ends of the rails themselves and the junction 

154 of the same with the central rails constituting the point by 
rivets or bolts through separating pieces 

And my invention consists— 

Ist. In such a formation and connection of the two rails: which 
make up the angular point as that one of the rails extends unbroken 
and uncut directly across the path of the other and in itself makes 

a solid end to the point, the advantage of this 
Substitute A, Nov. construction being that 1 am enabled to present 
17,1877. . a full-width unbroken rail flange from the 
point of meeting of the two rails to the end of 

the point. 

2nd. Insuch a construction of the flanges of the point rails that the 
ange of one rail is made to lie over the flange of the other rail, and 
thus a flange of double thickness is afforded at a point where strength 
is particularly needed, and the cutting away of the flanges (as is the 
custom) avoided entirely. 

2nd. In an improved manner of connecting the two rails of the 
point together and to angle or channel iron pieces to which the outer 

rails are connected. 
155 In the accompanying drawing tigure 1 is a plan of a frog 
embodying my improvement. 

Figure 2 is a cross-section of the same on line we. 

Figure 5 is a plan of the under side of the frog, showing the con- 
tinuation of the main-point rail, with a full-width flange through- 
out. 

Figure 4 isa plan of the frog, embracing a modification in the 
manner of connecting the rails, figure 5 being a cross-section of this 
figure. 

A A’ are the outer or wing rails of the frog, and B B’ are the two 
‘ails which compose the acute angle or point. In place of cutting 
away both of the flanges of the rails B B’ so as to make a point be- 
tween the two rails midway between the lines of the angle of the 
frog, as is common now, and I may say universally practiced, I con- 
tinue the flange 6 of rail B of full width intact clear along the june- 
tion of the two rails to the point where it strikes the flange of the outer 
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rail, as shown in figure 3, which is almost immediately under 
156s the point H’ of the frog, and | swage up the flange 5 of rail 

B’ on one side, as shown in figures 2 and 3, so that it liesover 
the flange of rail B, this flange of rail B’ being cut away angularly 
on the edge to properly meet the line of the web 6” of the rail B. 

I connect the point rails B B' together by rivets, C, which, while 
they secure these rails together, also secure pieces of angle or channel 
iron, D to said point rails, the channel or angle iron making the 
separating medium between the point rails B B’ and wing rails A A’, 
and giving a means for attaching said wing rails. With channel 
iron I attach the wing rails in the manner shown in figure 5, the 
outer flanges of the iron being notched at d for the passage before 
the outer rails are attached of the jong rivets C, the bolts E which 
connect the outer edge being placed between the notches d. With 
angle iron I use a bottom plate, F, as shown in figures 1 and 2, 
which has turned edges, f, and, when slid on and driven into place 

endwise on the frog, is secured by rivets, G. Whether it be 
157. ~—s angle iron or channel iron I extend it beyond the point H’ 

so as to make ears, H, which I join by a bolt or rivet, 1, which 
serves to materially strengthen the point. 


Claims. 


Am/’d’t. Nov. 17, ‘77. [ First. A frog having one of its point rails 

extending with a full-width flange along the 

junction of the two rails, substantially as and for the purpose spec- 

ified. ]* 

v A frog having one of its point rails extending with a full- 

width flange along the junction of two rails, 

Substitute B. Nov. and the [other overlying it]* flange substan- 
17, 187%. tially as and for the purpose specified. 

2nd. In combination with the point 

Amend't. Dee. 15, 1877. rails BB’, fitted to each other as described, 


Insert D. Nov.27, ‘77. — the angle or channel pieces D, and con- 
Insert C. Nov. 17,77. —s neeting rivets C, substantially as and for 


the purpose specified. 


In testimony of which invention I hereunto set my hand. 
FREDERICK C. WEIR. 
Witnesses : 
JOHN C. JONES. 
EDGAR J. GROSS. 


STaTe OF OHIO, i, 
Hamilton County, J” ° 
158 On this 13th day of July of 1877, before the subscriber, a 


notary public in and for said county, personally appeared the 
within-named Frederick C. Weir and made solemn oath that he 


en - — — — oe 


* Words and sentences enclosed in brackeis erased in original. 
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verily believes himself to be the original and first inventor of the 
herein-described improvement in railroad frogs, and that he does 
not know or believe the same was ever before known or used, and 
that he is a citizen of the United States. 

L. C. WEIR, 


[L. s. | | 
Notary Public. 


(Endorsed :) £04. 


“Railroad Frogs.” Filed Oct. 17th, 1877. 
J. R., Oct. 31, 77. Room No. 22. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States PATENT OFFICE, 
Wasuinaton, D. C., Oct. 31st, 1877. 


Irederick C. Weir, care B. E. J. Eils: Le 
This case has been examined. Claim 2 is rendered ambiguous 
by the words “ other flange,” on line 4, and should be so amended 
as to very clearly set forth the fact of its being the flange of 
159 =the “other point rail,’ which rests upon that of the first- 
named point rail. Claim 1 is anticipated in patent No. 
167,671, Sept. 14th, 1875, to J. Johnson, and claim 3,in No. 173,804, 
eb. 22, 1876, to W. J. Morden, and No. 185,167, Dec. 12, 1876, to 
W. F. Egan (frogs). Claims 1 and 3 are rejected. 
BENJ. W. POND, Examiner. 
TIPTON, Asst. 


Endorsed: }f4. Rejection. Filed Oct. 31, 1877. 


In the Matter of the Application of F. C. Wetr for letters patent for 
an improvement in railroad frogs. Filed Oct. 17, 1877. 


Hlon Com. of Patents. 

Sir: [ hereby amend the specification in the above-mentioned 
case, as follows: 

Amendment. 
A. 

Erase from the words “the advantage,” line 4, p. 2, to the word 
“over,” line 10, p. 2, and substitute the following: “ with a full 
width flange, which is overlapped by.” 

Erase the numeral “3” from the recital of invention and substi- 
tute the numeral “2” therefor. 

Erase the first claim. 

Lb. 
Erase the words “other flange overlying it” from the second claim 
and substitute the following: “flange of the other point rail 
160 overlying the flange of the first-mentioned one.” 
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C. 
In the third claim before the word “substantially ” insert the 


following : “which extend entirely through the two point rails and 
the angle or channel pieces.” 
F. C. WEIR, 


By his attorney, B. E. J. EILS, 


Per N. 
Endorsed: 124. Amendment- A, B,C, Filed Nov. 17, 1877. 


“Railroad Frogs.” Filed Oct. 17th, 1877. 
J. R., Nov. 20, 77. Room No. 22. 


DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE, 
WasnHinaton, D. C., Nov. 20th, 1877. 
Frederick C. Weir, care B. E. J. Eils, Washington, D. C. Oa. 
The amendment filed the 17th inst. has been examined and the 
2d claim (the original 3d) is lacking in novelty in view of patent No. 
151,923, June 9th, 1874, to C. C. Shelby (frogs), and English patent 
No. 2512 of 1853 (figures 17 and 20), and it is accordingly rejected. 
B. W. POND, Examiner. 
TIPTON, Ass’t. 


161 Endorsed: 184. 4. Rejection. Filed Nov. 20, 1877. 


In the Matter of the Application of F. C. Wetr for letters patent for 
an improvement — railroad frogs. Filed Oct. 17, 1877. 


IIon. Com. of Patents. 
Sir: I hereby amend the specification in the above-mentioned 
case as follows: 
Amendment. 


D. 


After the letter “ D” in the 2d claim insert the words “ extending 
and bolted or riveted together beyond the point of the frog.” 
F.C. WEIR, 
By his attorney, B. E. J. EILS. 


—_ So 


Endorsed: 124. 5. Amendment D. Filed Nov. 27, ’77. 


“Railroad Frogs.” Filed Oct. 17th, 1877. 
J. R., Nov. 30,77. Room No. 22. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE, 
W asHINGTON, D. C., Nov. 30, 1877. 
Frederick C. Weir, care B. E. J. Eils, present : 1 $4. 
162 Case re-examined on the amendment filed 27 inst., and 
the feature of the extended portions of the angle iron does 
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not appear to essentially change the combination and is merely a 
feature borrowed from the “Shelby” frog ; moreover the model does 
not show the extension as described, & will require to do so if 
claimed. 

Were the second claim amended by the insertion after “ B” of 
“fitted to each other as described,” and the model altered, the claim 
might be allowed. 

As now presented claim 2 Is rejected. 

| B. W. POND, Evaminer. 
TIPTON, 
Mndorsed: f2 8, Rejection. 6. Filed Noy. 30, 1S77. 


In the Matter of the Application of F.C. Wetr for letters patent for 
aun improvement in railroad frogs. Filed Oct. 17, 1877 
Ilon. Com. of Patents: 
Sin: IT hereby amend the specification in the above-mentioned 
case as follows: 
Amendment. 
After the letter “B,” in the 2nd claim, insert the words 
163 “fitted to each other as described.” 
This amendment is made in accordance with the sugges- 
tions of the examiner in oflice letter of Novy. 30, 1S77. 

[ file herewith an additional model showing the feature of the 
channel pieces extending and bolted together beyond the point of 
the frog as set forth in the 2d claim. 

F.C. WEIR, 
| ‘ 


( 
kJ. ELLs 


Endorsed: bet. 7. Amendment. Filed Dee. 13, 1877. 


By his attorney, 


To the Commissioner of Patents: 

Your petitioner represents that on October 17th, IS77, he filed an 
application for letters patent for an improvement in railroad frogs, 
Which application was allowed on the 22d dav of December, INva, 
but that he failed to make payment of the | inal feo within the time 
allowed by lan 

Ie mow makes renewed application for letters patent for said ie 


+» % ’ > si, | 7. sssues b> ‘ . +4 *s ss tly » ~ 

Ve aiX ‘ 1 Dra\s TERE acle? ay 34 Ad SIWWTTIOMTIONR, OLA, UW. 
7 5 
» @ ‘ . by ” % & . 2 » . F ‘ 

Tui a7 . * CURRAET TRUGMTRN me \ ix Usa t Qs 4 oary wv tats clypyae SLELh 2} 
7 iF q * +? a fe KS) rth, e . > . 
\ ‘es 8a VA \ cugM MAT ib VAS S| X sw i | \ rae pearacase, 

rt ae cn . il — . . acm on 
Cddas OW fts aAllarneVs tea tt pare Eckl ORISDNESS BN the l sat ryt thics ‘SLi he 


nected therewith and to receive the pant nt when tssttecd. 
PRED. GC. WEIR, 
Witness : 
bk. AL ELLSWORTH. 


We hereby appoint L. Thll, of Washington, D. C., our associate in 
the above-named case. 


HOSEA & ELLSWORTH. 
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CINCINNATI, April 26th, 1879. 
Hon. Commissioner of Patents. 

Sir: Enclosed herewith please find $20, to be applied as final Gov- 
ernment fee in one of the cases of Fred. C. Weir. He is desirous of 
taking out one patent, but which one [ am unable et this date to in- 
form you. I therefore forward the fee and request you not to apply it 
until I can communicate with Mr. Weir, when I will notify you to 

~ which case it is to be applied. 


165 One case is a railway frog and one is a box for card 
presser, ete. . 
Yours, &e., E. A. ELLSWORTH. 


CuicaGco, April 28th, 1879. 


Ifon. Commissioner of Patents, Washington, D. C. 

Drak Sin: Lam desired by Mr. E. A. Ellsworth, attorney, c., 
of Cincinnati, Ohio, that he has remitted to you a final fee of twenty 
($20) dollars without stating to what particular patent it should be 
applied. ) 

I herewith beg to inform you that it is to be applied as final fee on 
my patent for improvement in railway frogs, the said patent hav- 
ing been allowed on the 22d of Dee., 1877, and through neglect 
allowed to lapse, when it was again allowed some time in Februar 
of this vear, but the exact date | am unable to give. Mr. Fran 
Millward was the original attorney in this case. 

Please have the fee applied as above, and when issued forward to 
me care Adams’ Express Co., Cincinnati, O., and oblige, 

Respectfully yours, FRED. C. WEIR. 


idGs«é' A. 1SiiZ. 
Renewal, No. 215,548. 
Frederick C. Weir, 
Of Cincinnati, 
County of Hamilton, 
State of Ohno. 
Railroad frogs. 
Reed Oct lc. See. 
Petition, Feb'y 4, 1879. 
Atidawnt, bob 4 IS 
Specisealion, te 
Drawing, 
Model, 
Cert. dep. —. 
1. Cash, $15, Oet. 17, USTT. 
S15, Feb'y 4, IS7%. 
1. Add’l fee cert., —. 
” cash, $20, April 29, 1879. 
Feb’y 8, 187%. 
N. examined, Dee. 21st, IS77. B. W. Pond. 
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2. Issue, Dee. 22, ‘77. “iF. A. Seely. 

. Feb'y 10, ‘79. 

4. Patented May 20, 187%. 
Circular, Dee. 22, 1877. 

“ — Febr. 10, 1879. | 
Frank Millward, Cinn., Ohio. wee 
B. KE. J. Eils, asso., pres’t. 
Hosea & Ellsworth, Cinn., Ohio. 

L. Hill, asso., president. 


167 1S77. f 


(onfents. 
Application papers. 
1. Application. 
2. Oct. 13th, 1877, rejection. 
3. Amend’t A, B, C, Nov. 17, 1877. 
4. Nov. 20th 1877, rejection. 
5. Amend’t D, Noy. 27, 77. 
6G. Nov. 50th, 1877, rejection. 
7. Amend’t, Dee. 15, 1877. 
Eex’d: Hl. M. IL, M. V. 


Title: Improvement in railroad frogs. 


168) “Derexpant’s Exurprr Wetr’s Retssve Patent Fite.” Jno. 
I. Jones, Notary Public & See. Ex., Hamilton Co., Ohio. 
(2-175.) 
DierARTMENT OF THE INTERIOR, 
} Unxirrep States Parent OFFice. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the tile wrapper and contents in the matter of the 
reissue letters patent granted Frederick C. Weir September 30, 1879, 
No. SOLA, for improvement in railroad frogs. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be attixed this 
sixteenth day of December, in the vear of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and sixth. 


[SEAL.] V. D. STOCKBRIDGE, 
Acting Commissioner. 
169 CINCINNATI, June 28, 1879. 


Hon. Commissioner of Patents, Washington, D. C. 

Drak Str: Herewith please find petition, specifications, and draw- 
ing for a reissue of patent Issued to me on May 20th, 1879, for an 
improvement in railway frogs. 

Please have it “treated” with as little delay as possible, and 
oblige, ~~. 


Respectfully y’rs, FREDERICK C. WEIR. 


FREDERICK C. WEIR Vs. WILLIAM J. MORDEN ET AL. 91 


I’. S—Also please find herewith certiticate for thirty ($30) dollars, 
fee for same, and the original patent. 


To the Hon. Commissioner of Patents, Washington, D. C.: 
. 


Your petitioner, of Cincinnati, State of Ohio, prays that he may 
be allowed to surrender the letters patent for an improvement in 
railway frogs, granted him May 20, IS79, No. 215,548, whereof he 
is now sole owner, and that letters patent may be issued to him 
for the same invention upon the annexed amended specification. 

The petitioner further says that he is the sole owner of said 
170 . letters patent and has never assigned the same or any part 


thereof. 
FREDERICK C. WEIR. 


[To all whom it may concern : 
Be it known that I, Frederick C. Weir, 
Canceled as per sub. spec. of Cincinnati, Hamilton county, State of 
Aug. 18, ‘79. Ohio, have invented an improvement in 
railroad frogs, of which the following is 

a specification : 

My invention relates to the class of frogs made by the bending of 
the overlapping ends of the rails- themselves, and the junction of 
the same with the central rails constituting the point by rivets or 
bolts through separating pieces; and my invention consists, first, 
in such a formation and connection of the two rails which make up 
the angular point as that one of the rails extends unbroken and un- 
cut directly across the path of the other, and in itself makes a solid 
end to the point with a full-width Aange, which is overlapped by 
the flange of the other rail, and thus a flange of double thickness is 
afforded at a point where strength is particularly needed, and the 
cutting away of the flanges (as is the usual custom) avoided entirely ; 

second, in an improved manner of con- 
Amend't, July 25, ‘7%. necting the two rails of the point to- 
| gether and to channel iron pieces, to 

171 =o which the outer rails are connected. | 
One of the objects of this invention is to furnish a firm 
lateral support upon each side of the V-shaped rails by means of 
channel irons, which at the same time unite and hold the center 
rails forming the V to the wing rails firmly, uniting and holding all 

the parts in their proper relative position. 

In the accompanying drawings figure 1 isa plan of a frog em- 
bodying my improvements. 

Fig. 2 is a cross-section of the same on line z x. 

Fig. 3 isa plan of the under side of the frog, showing the con- 
tinuation of the main point rail with a full-width of flange through- 

out. 
Amend’t, July 25,’79. ‘Fig. 4 is a plan of the frog embracing a 
modification in the manner of connecting 
the rails. 
Fig. 5 being a cross-section of this figure. 
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A A’ are the outer or wing rails of the frog, and B B’ are 
two rails which compose the acute angle or point. In place of 
cutting away both the flanges of the rails B B’,so as to makea 
joint between the two rails midway between the lines of the angle 
of the frog, as is common now, and, | may say, universally 
172 ~—s practised, I continue the flange 6 of rail B of full width 
intact clear along the junction of the two rails to the point 
where it strikes the flange of the outer rail, as shown in Fig. 3, which 
is almost immediately under the point «’ of the frog, and I swage 
up the flange ’ of rail B’ on one side, as shown in Figs. 2 and 3, so 
that it lies over the flange of said rail B, this flange of rail B’ being 
cut away angularly on the edge to properly meet the line of the web 
b”’ of the rail B. , 
I connect the point rails B B’ together by rivets C, which, while 
they secure these rails together, also se- 
Am’'d’t July 25, ’79. cure pieces of channel iron, D, to said 
point rails, the channel iron making the 
separating medium between the point rails B B’ and wing rails 
A A’, and giving a means for attaching 
Am’nd’t, July 25, ’79. said wing rails. 
With channel iron I attach the wing 
rails in the manner shown in Fig. 2, the outer flanges of the iron 
being notched at d for the passage, before 
Amend’t, July 25, ’79. the outer rails are attached, of the long 
rivets C, the bolts E, which connect the 
outer rails, being placed between the notches d. 
Withangle iron [use a bottom plate, 
17350 Amend '’t, July 25,’79 Fy as shown in Figs. 1 and 2, which 
has turned edges, f, and when slid on 
and driven into place endwise on the frog is secured by rivets, G, 

In some cases I extend it beyond the point 2’, so as to make ears, 
Hf, which I join by a bolt or rivet, I, which serves to materially 
strengthen the point. 

[ claim— 

1. A frog having one of its point rails extending witha full-width 
flange along the junction of the two rails, and the flange of the 
other point rail overlying the flange of the first-mentioned one, sub- 
stantially as and for the purpose specified. 

2. A frog composed substantially of the two center rails BB’ 
joined to form the V-shape point united to outside diverging or wing 
rails by means of two channel or V-irons DD, one wing of which 
channel or V-iron is shaped to fit the web of the abutting rails com- 
bined to form the point of the frog, and upon the other side fitting 
the web of the wing or diverging rails, respectively, and secured by 
bolts or rivets passing through the web of the rails and the sides of 

the channel bars substantially as shown. 
174 o. A frog composed, substantially, of the two center rails 
BB’, joined to form the V-shaped point, 
Amend’t. July 25, ‘79 united to outside diverging or wing rails 
by means of angle irons D D and bottom 


plate or strap IF, one of the vertical sides of the angle irons being 


oe 


tad 
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shaped to the abutting V-formed rails, combined to form the point 
of the frog, and riveted or bolted thereto and upon the other side, 
the edges or horizontal part of the angle irons abutting against the 
webs of the wing or diverging rails, respectively, and secured by 
bolts or rivets passing through the horizontal part of the angle iron 
and the bottom supporting plate or strap, substantially as set forth. 
3. In combination with the point rails B B’, fitted to each other 
as described, the angle or channel pieces D extending and bolted or 
riveted together bevond the point of the frog and connecting rivets 
C, which extend entirely through the two point rails and the angle 
or channel pieces, substantially as and for the purpose specified. ]* 


In testimony of which invention I hereunto set my hand. 
FREDERICK C. WEIR. 
Witnesses : 
A. L. FOGG. 
GEO. COOK. 


175 STATE OF OHIO, | 99 
Hlamilton County, j ~ 


Personally appeared before me Frederick C. Weir, the above- 
named petitioner, and, being duly sworn, doth depose and say that 
he verily believes himself to be the first and original inventor of the 
improvement in railroad frogs described and claimed in the forego- 
ing specification, and that he does not know and does not believe 
the same was ever before known or used, and that he is a citizen of 
the United States and resident of Cincinnati, Hamilton Co., State of 
Olnio. 

Sworn to and subscribed before me this 28th day of June, A. D. 


fi. 8.) L. C. WEIR, 
Notary Public, Hamilton Co., Ohio. 


s 


Endorsed: }§§. Canceled as per sub-spee’n, Aug. 15, 1879. Pat- 
eut Office, June 50, 1879. 


(2-174.) 


The United States Patent Office to all persons to whom these pres- 
ents shall come, Greeting : 


176 This is to certify that careful search has been made 
of the digest of this office and no assignment, agreement, 
license, power of attorney, or other instrument of writing is found 
of record under or relating to letters patent granted to Frederick C. 
Weir, No. 215,548, May 20, 1879, “ railroad frogs.” 
In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
attixed this tenth day of July, in the year of our Lord one thousand 


— — a — 


* Words and sentences enclosed in brackets erased in original. 
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eight hundred and seventy-nine, and of our Independence of the 
United States the one hundred and fourth. 
[u. s.] W. H. DOOLITLE, 


Acting Commissioner. 
Endorsed: U.S. Patent Office, Jul. 14, 1879. 


CINCINNATI, July Sth, 1879. 

Hon. Commissioner of Patents, Washington, D. C. 
Dear Sir: [have yours of 50th ult., with the specifications 
177 ~— returned on act of informality. Herewith please find the 
specification for reissue of patent No. 215,548, with signature 
to the petition as directed ; also two (2) dollars for fee for abstract of 
title, which is, Iam told, sufficient amount to cover cost of same. 
Will you please have the title prepared at once, and should the 
amount be insufficient notify me and I will at once forward balance 


required ? 
Respectfully, &e., FRED. C. WEIR. 


Endorsed: 183. Patent — July 7, 1879. Received payment. 


Appl. for Reissue of Pat. No. 215548. BR. R. Froggs. Filed July 1A, 


1879. 
J. R. Room No. 43. 7-12-79. 


DEPARTMENT OF THE INTERIOR, 
UnNIreD STATES PATENT OFFICE, 
WasuHinatoy, D.C., July 21, 1879. 
Frederick C. Weir, Cincinnati, Hamilton Co., Ohio: 
Case examined. 
178 Lines 84-87 of specification are inaccurate if line 48 gram- 
matically refers to plate I’, but in the device it is clearly the 
channel or angle irous that are “ extended beyond the point 2’, &e.” 
This should be corrected withal; the omission of the same from 
figure 4 of the drawing is not allowable in reissue & sh’d be cor- 
rected. ‘The above claus-, grammatically corrected, will secure ap- 
plicant all the enlargement desired in the said omission. 

2d claim is regarded as representing patentable matter, notwith- 
standing patent No. 205,496, July 2, 1878, to W. J. Morden, railway 
frog, in view of decisions in cases of Smith vs. Dental Vulcanite Co., 
Off. Gaz., vol. 11, p. 246, & ex parte Platts v. Waiden, Off. Gaz., vol. 
15, p. 827. 

Both 2d & 3d, being claims for specifi c& different constructions, 
are not both adinissable in one application under the rule in eases 
of R. N. Eagle, Com’r’s Decisions for 1870, p. 137, & A. L. Bogart, 
Off. Gaz., vol. 10, p. 115 (last part). One of them should accord- 
ingly be stricken out. 

B. W. POND, Examiner. 


Endorsed: 3$§. Rej. Jul. 21, 1879. 
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179 CINCINNATI, July 24th, 1879. 
Hon. Commissioner of Patents, Washington, D. C. 


Drak Sik: I have the the honor to acknowledge the receipt of 
your communication of the 21st inst. suggesting corrections in my 
specification for a reissue of patent # 215,548, and, in reply thereto, 
beg to submit the enclosed changes and modifications, with the re- 
quest that the reissue of division A be proceeded with — as little 
delay as possible, and in the meantime I will have prepared the 
amended specifications and drawings for the reissue or division B. 

Respectfully y’rs, FREDERICK C. WEIR. 


In accordance with the suggestion of the office, I desire to divide 
my application for reissue of patent # 215,548 into two divisions. 

I herewith enclose amendment to the present specifications, which 
I desire to be made, and mark the same, division A. I will prepare 
division B in due time for consideration of the office. 

It will be observed that the original or larger model filed 
180 in this case has no ears H joined by rivet L. 

I desire to have one figure on the drawing correspond with 
the larger and first model, and therefore would request that the 
present figure 4, which is to be changed to Fig. 1, be left as at present 
shown in the drawing. 

Erase the words “angle” “or” from line # 24. Erase lines # 
® 41, 42, 45, & 44. 
os Erase from line # 66 the words “angle or.” Erase from line # 
68 the words “or angle.” 

* , Erase lines # 79 to 87, inclusive. 
Erase claim # 3. 
Change Figs. on illustrations # 4 & 5 to #1 & 2. 
Change Figs. 5, line 73, to Fig. 2. 

Respectfully submitted, FREDERICK C. WEIR. 
Witnesses: 

WM. BAIRD. 

ARTHUR R. MORRIS. 


Cincinnati, O., July 24, 1879. 


mM Endorsed: $3. Amend’t, July 25, 1879. U.S. Patent Office, 
© Jul. 25, 1879. 


oe 1 — -—-- —asa————— 


Appl. for Reissue of Pat. No. 215,548. R. R. Frog. Filed July 14, 1879. 
J.R. Room No. 43. 8-9-79. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFrice, 
181 W asHinacton, D. C., Aug. 8, 1879. 
Frederick C. Weir, Cincinnati, Hamilton Co., Ohio: 

By applicant’s election to reissue in divisions original figures 1 « 
2 should be either stricken out from this division or be referred to 
—— in a clause in specification stating that they are made subject of an- 
other division of the reissue. 


— | 
= ———— nan, 
© Pe ee om . 
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The latter would be better, in which case the numbering of fig- 
ures should be corrected over last amendment; “angle or” should 
be stricken from 3rd claim; attention is called to the fact that all 
divisions of a reissue must issue simultaneously as indicated by 
rule 66. 


B. W. POND, Exam. ‘ 


Endorsed: 163. Off. letter, Aug. 8, 1879. | 
Amendment to Specification for Reissue of Pat. 215,548, Division A. a 


Mrase all between line one (1) and the signature, inclusive, and 
insert in lieu thereof the following: 


18? Sub-Spee'n. 


Be it known that I, Frederick C. Weir, of Cincinnati, Hamilton 
county, State of Ohio, have invented an improvement in railroad 
frogs of which the following ts a specification : 


My invention relates to the class of frogs made by the binding of 
the overlapping ends of the rails themselves and the junction of the 
same with the central rails constituting the point by rivets or bolts 
through separating pieces, and my invention consists, first, in such 
a formation and connection of the two rails which make up the 
angular point as that one of the rails entends unbroken and uncut Pe 
directly across the path of the other and in itself makes a solid end 
tothe point with a full-width flange, which is overlapped by the 


flange of the other rail, and thus a flange of double thickness is 7 
afforded at a point where strength is particularly needed, and the 


cutting away of the flanges (as is the usual custom) is avoided en- 
tirely ; second, in an improved manner of connecting the two rails 
of the point together and to channel iron pieces to which the outer 
rails are connected. 
183 One of the objects of this invention is to furnish a firm | 
lateral support upon each side of the V-shaped rails by means 
of channel irons, which at the same time unite and hold the entire 
rails forming the V to the wing rails firmly, uniting and holding all 
the parts in their proper relative position. + 
In the accompanying drawing figure 4 is a plan of a frog embody- 
ing my improvements. 
Fig. 5 is a cross-section of the same on linexz. Fig 3 is a plan 
of the under side of the frog, showing the continuations of the main 
point rail with a full-width flange throughout; also showing the 
riveted extension of the flanges of the channel irons beyond the 
point. 
It will not be necessary to describe the devices shown in Figs. . 
1 & 2, as this is fully deseribed in division B of this reissue. } 
A A’ are the outer or wing rails of the frog, and B B’ are the 
two rails which compose the acute angle or point. In place of 
cutting away both the flanges of the rails B B’ so as to make a joint 
between the two rails midway between the lines of the angle of the 
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frog, as is common now, and, I may say, usually practised, 
184 I continue the flange of the rail B of full width intact 

clear along the junction of the two rails to the point where it 
strikes the flange of the outer rail, as shown in Fig. 3, which is 
almost immediately under the point z’ of the frog, and I swage up 
the flange x 4’ of rail B’ on one side, as shown in Fig. 5 and 3, so 
that it lies over the flange of rail B, this flange of rail B’ being cut 
away angularly on the edge to properly meet the line of the web 6? 
of the rail B. 

I connect the point rails B B’ together by rivets C, which, while 
they secure these rails together, also secure pieces of channel iron D 
tosaid point rails, the channel iron making the separating medium 
between the point rails BB’ and wing rails A A’, and giving a 
means for attaching said wing rails. The adjacent flanges of the 
channel irons at the point may be extended beyond the point and 
rivetied, as shown in Fig. 3. 

With channel iron I attach the wing rails in the manner shown 
in Fig. 5, the outer flanges of the iron being notched at d for the 

passage, before the outer rails are attached, of the long rivets 
185 C, the bolts E’, which connect the outer rails, being piaced be- 
tween the notches d. 

l claim— 

Ist. A frog having one of its point rails extending with a full- 
width flange along the junction of the two rails and the flange of 
the other point rail overlying the flange of the first-mentioned 
one, substantially as and for the purpose specified. 

2d. A frog composed substantially of the two center rails B B’ 
joined to form the V-shape point united to outside diverging or wing 
rails by means of two channel or V-irons D D, one wing of which 
channel or V-iron is shaped to fit the web of the abutting rails com- 
bined to form the point of the frog, and upon the other side fitting 
the web of the wing or diverging rails, respectively, and secured by 
bolts or rivets passing through the webs of the rails and the sides of 
the channel bars substantially as shown. 

srd. In combination with the point rails B B’, fitted to each other 

as described, the channel piece D extending and bolted or 
186 —sriveted together beyond the point of the frog and connecting 

rivets C, which extend entirely through the two point rails 
and the channel pieces substantially as and for the purpose speci- 
fied. 

In testimony of this invention I herewith set my hand. 

FREDERICK O. WEIR. 

Witnesses : 

JOHN B. CONNELLY. 
GEO. COOK. 


(Endorsed :) 1£5. Substitute spee’n, Aug. 18, "79. U.S. Patent 
Office, Aug. 18, 1879. 
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1879. Reissue. 

No. 8914. Div. A. 
l’rederick C. Weir, 

Of Cincinnati, 

County of Hamilton, 

State of Ohio. 

Railroad frogs. 

Ree’d June 30, 1879. 

Petition, July 14, “ 

Affidavit, June 30, 

Specification, “ = “ 

Drawing, 

Abstract of title, July 14, 

Old patent, No. 215,548, May 20, 1879. 

Cert. dep., $50, June 30, 1879. 
187 ~— Cash. 
Examined Sept. 10,1879. B. W. Pond. 

Issue, Sept. 11,79. Arthur W. Crossley. 

Patented, May 20, 1879. 

Reissued, Sep. 50, 1879. 

Circular, Sept. 11, 1879. 


‘c ir) 


1S7%. 


Contents. 
Application : 5 papers. 
R’j: July 21, 1879. 
Amend’t, July 25, 187%. 
Letter, Aug. 8, 1879. 
Sub-spec’n, Aug. 18, 1879. 
Ex’d: C.F, J. M., O. F. 
Title: Improvement in railroad frogs. 


(There follow diagrams marked pp. 188, 189, & 190.) 


191 The complainant then read in rebuttal the depositions of 

John W. Hhll, W. HW. H. Allison and Frederic C. Weir, and 
the exhibits therein mentioned and referred to, all which depositions 
and exhibits are as follows: 


192 REBUTTING EVIDENCE. 
John W. Hill. 


Joun W. HI, a witness produced on behalf of the complainant, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by E. E. Woop, Esq., of counsel for the 
complainant, as follows : | 


1 Question. Have you previously testified in this cause? 

Answer. | have. 

2 QQ. Please examine the patents now shown you, to wit: Morden 
patent No, 173,804, dated February 22d, 1876; Morden patent No. 
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205,496, dated July 2d, 1878; Wood patent No. 140,332, dated June 
24th, 1573; Egan patent No. 185,167, dated December 12th, 1876, 
and the Johnson patent No. 167,671, dated September 14th, 1875. 
State if you have read and understand the same. 
A. I have read the specification and examined the drawings, and 
think | understand the several devices. | 
3 (Q. Please examine the Morden crossing patent No. 205,496, 
dated July 2d, 1878. State how,in your opinion, it differs from the 
device specified in the 2d claim of the Weir reissue 8914, giving the 
reasons for your opinions. 
193 A. I have compared the device shown and described in 
Morden patent No. 205,496 with the Weir patent frog as 
shown in reissue patent No. 8914, and find the respective devices to 
be differently constructed for differeit purposes; the Morden de- 
vice being essentially a railway crossing, and the Weir device essen- 
tially a railway frog. In the Morden patent I find four rail inter- 
sections, each consisting of two main rails, which are always main 
rails and never guard rails, and guard rails which are always guard 
rails and never main-track rails. The main-track rails and their 
respective guard rails at each intersection are united by simple 
channel plates, the flanges of which are everywhere parallel, but no 
means is shown for uniting or binding one main-track rail to the 
other, excepting a certain indefinite base plate, E. In the Weir de- 
vice the two point rails, which are always main-track rails, are 
united to their corresponding wing rails (which wing rails are some- 
times main-track rails) by means of two particularly formed channel 
irons, one flange of which is fitted to the stem or web of its corre- 
sponding point raii, and the other flange of which is fitted to its 
cpmneniine wing rail, the whole united by three lines of bolts or 
rivets to produce a homogeneous structure. The distinguishing 
features between the two devices are: First, the channel irons shown 
in the Morden patent crossing are of parallel flanges, in the Weir 
frog the channel irons are not of parallel flanges, and a channel iron 
with parallel flanges would not answer for Weir's frog, from the fact 
that the flange of the channel iron adjacent to the corresponding 
point rail is swaged into form to fit the stem of point rail, in doing 
which the paraliel iron of the two flanges is destroyed; channel 
irons such as Weir uses would not answer for Morden’s crossing, and 
channel irons such as Morden uses would never be adaptable 
to the Weir frogs; second, in the intersection of Morden cross- 
ing no means are shown or suggested for connecting the 
four distinct numbers of the intersection together, except- 
194 ing a base plate presumably sheet iron, whilst in the Weir 
frog the two wing rails and two point rails are firmly 
bound together by the two peculiarly-formed channel plates 
and three lines of bolts or rivets in such a manner as to make the 
whole combination a unity; third, the Morden device fails to show 
wing rails which aresometimes main-track rails, whilst the wing rails 
of Weir frog are sometimes wing rails and sometimes main-track 
rails. Considering the state of the art, the peculiarly-formed chan- 
nel plates of Weir frog are sufficient, in my opinion, to establish the 
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merit of his (Weir's) invention, in that no other form of channel 
plate is capable of performing the same function. The channel 
plate of Morden crossing is the ordinary channel plate of the arts, 
and is to be found in many other devices. The channel plate of 
Weir's frog is a peculiarly-formed channel plate, and its equivalents 
in my knowledge are nowhere found excepting in this frog, one of 
the principal advantages of which is the additional vertical support 
offered the point rails by the flanges of the channel irons. 

4. Please compure ‘the Eg gan patent No. 155,167, granted Egan 
December 12, 1876, with the devices specified in the second claim of 
the Weir reissue 5914, and state how they agree or differ in con- 
struction and operation, in your opinion, giving your reasons for 
any opinion you express. 

A. I have compared the Weir patent frog with the device shown 
in Egan patent and do not find in said Egan patent two point rails 
united to corresponding wing rails by means of two peculiarly- 
shaped channel plates and three lines of rivets, one line of which 
passes through the stems of the two point rails and the abutting 
flanges of the two channel irons. In the Egan freg there is one 
channel iron uniting the two wing rails, but no channel iron or irons 
uniting two point rails to their corresponding wing rails. In the 
Weir frog the stems of point rails are drilled to receive the bolts and 
rivets passing through the abutting flange of channel irons. In 

the Egan frog the stems of his rails are solid, and are bound 
19 canis in no manner. The Egan device, in my opinion, 

would form a very inferior railway frog compared with Weir's 
frog, from the fact that it lacks the strength and unity of the latter. 
I regard the two devices as essentially different in point of construc- 
tion. 

5 Q. Please compare oon Wood patent, granted Wood June 24, 
1883, with the device specified in the second claim of the Weir re- 
issue S914, and state how they agree or differ in construction and 
operation, in your opinion, giving your reasons for any opinion you 
express, 

A. I have compared the Weir patent with the device shown in 
Wood patent No. 140,552 and tind said Wood patent to contain only 
a part of a railway frog, to wit, the two point rails, which point rails 
are united by means of two plates and a single line of bolts or 
rivets. It does not appear from the patent that wing rails were 
considered in connection with the point rails, excepting as wing 
rails were in customary use at date of said Wood invention. In 
other words, the Wood patent considers no improved method of at- 
taching wing rails to point rails, the very essence of the Weir in- 
vention. The Wood device is essentially unlike the Weir frog, it 
contains channel plates of no form, uniting the point rails and wing 
rails of a railway frog, and contains no feature to be found in the 
latter device. I can conceive of no similarity in construction be- 
tween the two devices. 

6 Q. Please compare the Johnson patent, granted Johnson Sep- 
tember 14, 1875, with the device specitied in the second claim of the 
Weir reissue No. 8914, and state how they agree or differ in con- 
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struction and operation, in your opinion, giving your reasons for 
any opinion you express. 

A. I have compared the Weir patent and device shown in John- 
son patent No. 167,671 and find said Johnson patent to show only 
part of a railway frog, to wit, the two point oe thereof, and refers 
solely to an improved manner of connecting said point rails together. 

I can see no resemblance between the device shown in said Johnson 
patent and the complete railway frog shown and described in com- 
plainant’s patent. 
196 Weir’s invention, as recited, particularly in the second 
claim of his patent, is for a peculiar method of attaching the 
wing rails to the point rails of a railway frog, whereby the several 
members are so firmly united together as to form a strong, durable 
device for the purpose; no wing rails appear in the Johnson patent, 
and it is only by inference that wing rails are to be used with the 
Johnson device; how they are to be used is not shown; there is 
nothing in the Johnson exhibit that resembles any portion of Weir's 
invention. 

7 Q. I understand Mr. Bates to say, in substance, that in view of 
the state of the art, as shown in two Morden patents, Egan and 
Johnson patents, that the Weir patent does not show invention for 
the reason that any mechanic desiring to add wing rails to the 
Johnson device would use channel irons and bolt the wing rails to 
them, for the reason that he would be familiar with the V-plates of 
Morden and Egan patent. What is your opinion on this question of 
invention ? 

A. If it were true that the U-plate of Morden and Egan patents 
were substantially like the U-channel irons of Weir's railway frog, 
or if it were true that Weir's invention was limited to combining 
the customary point rails and wing rails of a railway frog by the 
ordinary channel iron of the arts, then Mr. Bates’ opinion would 
be more tenable. Upon the contrary, however, none of the patents 
enumerated by Mr. Bates show the channel irons in form or sub- 
stance used in Weir’s invention, neither do they show devices capa- 
ble of performing the functions of Weir’s channel irons, to wit, 
binding the wing and point rails of a railway frog by means of three 
lines of bolts or rivets in such a manner as to preserve a unity of 
structure and a parallelism of tread surface under the most exact- 
ing conditions of railway traffic. Mr. Bates’ opinion assumes a state 
of art not shown by respondent’s exhibits vide licit, the prior use of 
channel irons substantially like Weir's channel irons. He over- 

looks the important fact that Weir actually invented these 
197 channel irons in order to perfect the railway frog. Weir's 

channel irons are new, originated with himself, and not one 
of respondent's exhibits suggests, even remotely, channel irons, one 
ange of which is swaged to conform intimately with the web or 
stem of abutting point rails, whilst the other flange is formed to fit 
the stem or web of corresponding wing raiis. The assumption that 
amecharic would naturally employ such channel irons as Weir 
shows to join the Johnson point rails to the wing rails of a railway 
frog may be true, but he forgets to add that the state of the art shows 
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conclusively that Weir was the first mechanic to do this, and he fur- 
ther forgets or ignores the fact that such channel irons as are shown 
in Morden’s two patents and in Egan patent would never make a 
Weir frog. If the Weir frog in the light of the art does not show 
invention, then invention in this line terminated before the date of 
any exhibit shown by respondent, from the fact that not one of said 
exhibits shows that complete anticipation of the requirement of this 
necessary adjunct of railway construction as exemplified by Weir’s 
invention. 

$8 Q. Why is it essential to preserve the parallelism of the tread 
surface of the point and wing rail, and why is a unity of structure 
of these point and wing rails desirable ? 

A. The parallelism of the tread surface of the point and wing rails 
of a railway frog is essential to the durability of the frog and to 
prevent derailment while a wheel is passing through the frog. A 
frog, the construction of which is such that when the point 
rails sink under a load the wing rails also sink a corresponding 
distance, represents the maximum of efficiency of frog and 
rolling stock, so far as wear and tear of rolling stock is due 
to passing through frogs. In that the motion of a wheel in passing 
the frog is substantially equivalent to the motion upon a plane, a 
surface of which is everywhere unbroken. The unity of structure 
is desirable for the reason that greater strength and greater durability 
is always found in a composite structure, when entering into it con- 

tributes to resist strain. 
198 9 Q. Please institute a comparison between the V-plate of 
Morden patent of 1876 and Weir channel irons, and state the 
relative advantages of the two devices for giving vertical and lateral 
support to the point rails of a railway frog. : 

A. The Morden V-plate offers very little vertical support to the 
point rails from the fact that the fretting upon the short bend of the 
sunk portion of the plate would soon break it. The lateral support is 
also limited from the fact that no sufficient means are shown to pre- 
vent the lifting of the point rails from the V-shaped recess under 
strain. In Weir's channel irons the vertical and lateral support 
furnished is a maximum for the space occupied, and I cannot con- 
ceive of another device which shall be as simple, strong, and durable 
for the purpose, and elastic for the Weir channel irons. 

10 Q. State whether or not any of the frogs shown in the Morden 
patent of 1878, the Egan patent, the Wood or Johnson patents, in 
your opinion, are equal in strength, utility, and durability with the 
frog shown in complainant’s patent. 

A. They certainly are not, either considered separately or as a 
whole, equal in the points mentioned to the Weir frog. Not one of 
the respondent’s exhibits shows that complete anticipation of all the 
requirements of a railway frog as exemplified in Weir’s invention. 

11 Q. In the practical use of a railway frog, does the wheel in 
passing — the point rail on the wing and point at the same time; ifso, 
about half from the point, does the lap occur in a frog of about the 
angle of Exhibit Weir Frog ? 

A. In practice the tread of the wheel in passing through a frog 
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does bear both upon point and wing rails for a sufficient distance 
from the point to bring the tread of wheel over the full head of 
point rails before it leaves the opposite wing rail. In a frog of 
the angle and proportion shown in Complainant’s Exhibit Weir 
Frog, the tread of wheel would bear upon opposite wing rail for a 
distance of 10 to 14 inches in pulling through the frog. 


199 Cross-examination by Mr. HARRISON : 


12 Q. You have stated in your examination-in-chief that the com- 
plainant patent, reissue 8914, shows a particularly-formed channel 
iron ; will you please describe its particular formation as shown by 
the patent and not shown otherwise ? 

A. The drawing of Weir reissue patent, Figs. 3 and 4, shows by 
dotted lines the contour of the stems or rails of the two point rails. 
The channel irons of Fig. 4 and Fig. 5 conforming to the contour 
or figuration of the stems of abutting point rails necessarily assume 
the shapes upon their inner flanges shown by the dotted lines of 
point rail stems referred to. 

13 Q. Will you please point out in the body of the specification, 
irrespective of the claim, that part of the same which describes the 
particular formation of the channel irons which you have referred 
to, and please read it. 

A. First, in paragraph two of the specification, the following lan- 
guage: “ Second, in an improved inanner of connecting the two rails 
of the point rails and two channel iron pieces, to which the outer 
rails are connected ;” and again in the third paragraph as follows: 
“One of the objects of this invention is to furnish a firm lateral sup- 
port upon each side of the V-shaped rails by means of channel irons, 
which at the same time unite and hold the center rails forming the 
V to the wing rails, firmly uniting and holding all the parts in their 
proper relative position.” The parts cannot be firmly united and 
held in the proper position excepting the flanges of channel irons 
impinge fairly upon the stems of the point and wing rails. 

14 Q. In said reissue patent 8914, in claim 2, how are said chan- 
nel irons designated—by what special letter or word ? 

A. The channel irons of claim 2 are designated as U-channel irons, 
referring specially to the form in cross-section, which everywhere 
approximates the letter U. 

15 Q. Will you please point out in the specification of reissue pat- 

ent 8914 wherein it states in express language that the chan- 
200 nel iron is swaged? I don’t ask you to give me your under- 

standing or conclusions that you draw from reading the 
specification, but I ask you to point out wherein the express word 
“swage ” is used in connection with the channel iron or irons. 

A. The precise mechanical operation necessary to give the channel 
irons of Weir’s patent frog the form required to comply with the 
terms of paragraphs two and three of the specification is not de- 
scribed, it being presumed, I suppose, that mechanics, in construct- 
ing these channel irons to comply with the specification and draw- 
ing, would adopt the most convenient means, one of which would 
be swaging into form. 
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16 Q. Reissue patent 8914 purports to be reissue of patent 215,548, 
dated May 20, 1879, a copy of which said patent 215,548 is now 
shown you and offered in evidence and marked “ Defendant’s Ex- 
hibit, Weir's Original Patent.” Please examine the same and state 
whether there is any language or word in the specification or claim 
designating the channel iron or irons by the letter U. 


(Complainant’s counsel objects to the question, first, because it is 
not in cross-examination ; second, because it relates to original mat- 
ters of defense; third, because defendant, having rested his case, 
cannot now reopen to offer new evidence in his own behall which 
the question seeks ; fourth, beeanse the description of the original 
patent shows for itself and is secondary evidence, and, further, be- 
‘ause the description of the original patent is immaterial; and, fifth, 
because it is not a certified copy of the patent offered.) 


A. The letter, V is not employed in the original patent to describe 
the cross-section of the channel irons used to join the point and 
wing rails of a railway frog, but it does not appear from any lan- 
guage of the specification that the channel irons were not of V- 
section, while the drawing, fig. 5, distinetly shows V-channel irons. 

17 «. Look at fig. 2 of reissue 8914 and state how the channel 

iron is there formed and what shape has it. 
901 A. There are no channel irons shown in figure 2; angle 
irons, however, are shown in said figure. 

18 Q. What does “ D” represent in said figure? 


(Question objected to, as the specification is the best evidence.) 


A. DD represent angle irons. 

19 Q. Compare said angle iron,as you eall it, in figure 2 with the 
angle iron A in the Egan patent, and state whether they are substan- 
tially the same or substantially different. ° 

(Question objected to as irrelevant, the angle iron in figure 2 not 
being in issue in this cause.) 

A. They are substantially ditferent in that the vertical flange of 
the angle irons D Dof Weir reissue patent, Fig. 2, is swaged or other- 
wise formed to conform to the shape of the stemef abutting point rails, 
whilst the vertical flange of Egan’s angle iron is of the straight 
form as it originally came from the rolls. In functions the angle 
irons of the two patents are also substantially different, in that the 
angle irons of Weir's patent reissue force the head of the point 
rails, whilst in Egan’s patent the angle irons furnish no support to 
the head of the point rails. The angle irons in the two patents re- 
ferred to are differently employed for distinetly different purposes. 

20 Q. Both are angle irons per se, are they not? 

A. Both are angle irons in cross-section, but both have not the 
same form in plan for the reason that to conform to the stems of point 
rails the vertical flange of Weir's angle iron must be swaged out of 
a straight line, while the vertical flange of Egan’s angle iron 1s 
straight as it came from the mill to conform to the straight stem of 
the wing rails. 


(Adjourned till 9 p. m., Tuesday, July 31, 1883.) 
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Met pursuant to adjournment, Tuesday, July 31, 1883. 
Same parties present. 


21 Q. In your examination of patents relating to this case did 

you examine the original Weir patent 215,548, of which patent 
SO14 is a reissue? 

202 A. I believe the original Weir patent was in the package 
of papers which [ examined previous to testifying in this case, 

but the examination of it was incidental. 

22 Q. In the Morden patent No. 205,496 do not the flanges of the 
V-plate or channel iron impinge fairly upon the stem of the point 
and the guard or wing rails ? 

A. The channel irons of Morden’s patent crossing (which channel 
irons are straight and of the ordinary form in plan) door ought to 
impinge fairly upon the stems of the main track and guard rails. 
They cannot be said to impinge upon the stems of the point rails, 
when point rails are not shown as a part of the device described in 
said patent. 

25 Q. Will you ? state what angle the crossing frog is shown 
in Morden patent No. 205,496 ” 

A. An angle of 90 degrees is assumed in the drawing of said 
patent. 

24 Q. Is the angle of a crossing frog always 90°, or does it vary ? 

A. The angle will vary to suit the inclinations of the axis or di- 
rection of one railroad to another. 

25 Q. Look at Defendant’s Bates Sketch Crossing Frog Exhibit, 
and state whether there are any point rails shown therein. 


(Objected to, as there is no proof that such crossing was ever 
made.) 


A. Considering the sketch as representing a possible crossing of 
two lines of railway, point rails are shown in the two extreme or 
outside frogs, but not in the intermediate or central frogs. 
26 Q. Do not the channel irons or U-plates in said Bates sketch 
impinge upon the stems of point rails? 
A. The channel irons of the frogs of said sketch do or should im- 
pinge upon the stems of the point rails. 
27 Q. Look at Bowes’ Galva Exhibit and state whether you 
203 find in the crossing frog therein represented any point rails, 
and state whether the channel or U irons therein shown im- 

pinge upon the stems of the point rail? 


(Objected to, as no such frogs were ever made.) 


A. No section is shown of the frogs which contain point rails, 
neither are any sections or dotted lines of stems of said rails shown 
from which to determine whether the channel irons impinge upon 
the stems of point rails or not. The same is equally true of De- 
fendant’s Exhibit Bates Sketch, no section being shown of any por- 
tion of said device. 

28 Q. Do you find in said Bowes Galva Exhibit any frog point 
rails ? 

14—182 
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(Objected to as before.) 


A. Strictly speaking, no—point rails of a railway frog, meaning 
the origin of lines of demarcation or change of course of a particu- 
lar branch from a particular main line railway. I never heard 
crossing rails spoken of as point rails, however located, but it might 
be construed that point rails per se are shown in the two outside 
frogs of said exhibit. 

29 Q. Look at “ Bowes’ Exhibit Crossing Frog,” and state whether 
or not you find therein any point rails, and state whether or not the 
channel or U irons impinge upon the stem of the web of the point 
rails ? 

(Question objected to as before.) 


A. With the same qualification of point rails as before, there are 
rails which might be construed as point rails, but whether the flanges 
of the channel irons do or are intended to impinge upon the stems 
of said rails | cannot determine by the sketch, from the fact that 
neither sections nor dotted projections of the stems of said rails are 
shown. 

30 Q. Would not the proper construction of said crossing frogs be 
to have the U or channel irons impinge upon the stems of the webs 
of the point rails” 


(Same objection as before.) 


A. I cannot determine from the drawing what method of 

204. construction was intended in the matter of fitting channel 

plates to the respective main tracks and guard rails. The 

channel plates might or might not impinge upon the stems of the 
rails and comply with the sketch. 

31 Q. The proper construction of said crossing frogs would be to 
have the channel or U plates to impinge on the stem of the webs of 
the point rails to secure the.proper or best unity and efficiency, 
would it not? 

(Same objection as before.) 


A. That would be the manner in which I should recommend 
building them. 

32 Q. You could use in the construction of said crossing frogs 
what you call the particular-formed Weir channel iron, could you 
not? 


(Same objection as _ before.) 


A. Weir’s channel irons are peculiarly adapted to uniting the 
point and wing rails of a railway frog along with their lines of bolts 
or rivets — do not appear with the channel irons, are to be used 
without this art of attachment; with this continuation Weir’s chan- 
nel irons cannot be used in the Bowes exhibit from the fact that 
said exhibit does not show a separation of point and guard rails, 
Which said rails might be united by two channel irons of any form 
and three lines of bolts or rivets. 
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Jd (Q. Is the stem or the web of the Weir frog, shown in patent 
reissue 5914, straight or not? 

A. The stem of the two point rails of Weir frog reissue 8914 are 
not straight, but are bent out of line at and forward of the junction 
of si iid rails, as shown clearly in figure 3 of said patent. 

34 Q. Do not the U-plates in the Morden patent 215,496 furnish 
a vertical support to the rails to whicn they are attached ? 

A. Considering said Exhibit Morden Patent to show a railway 
crossing, and the main-track rails never guard rails and the 

guard rails never main-track rails—in other words, that the 
205 rails of said exhibit are not the equivalents of the rails of a 

railway frog, then I answer that the simple channel irons of 
sail Morden crossing patent do furnish a vertical support to the 
rails. 

39 Q. Compare the Johnson patent, referred to in your examina- 
tion-in-chief, with the Weir patent 8914, particularly with the first 
claim of said Weir reissue and the description relating thereto, and 
state whether vou do not find the first claim substantially in said 
Johnson patent. 


(Question objected to, first, as first claim is not in dispuie; second, 
because the question is not in cross-examination, and third, because 
the first claim of the Weir patent is limited by the description to 
the retention of the full thickness of the two flanges, one swaged or 
bent up to rest upon the other; this being a question of law and 
not in the case the witness need not answer unless he sees fit.) 


A. Construing the said first claim of Weir reissue patent 8914 in 
the light of the drawing and description, the first claim is not con- 
tinued in said Johnson exhibit, from the fact that said claim recites 
“a frog,” etc., meaning a railway frog, whilst said Johnson exhibit 
does not contain a frog of any description. 

36 Q. What angle of frog is represented in the Weir reissue? 

A. About ten degrees, as measured from the drawing by a simple 
protractor. 

37 Q. In actual use would the Weir reissue frog always be at the 
same angle, or would not the angle vary according to the circum- 
stances of each particular case” “And state to what extent it might 
vary. 

A. The angle of divergence of a branch line from a main line 
railway through a frog will vary under different conditions; a 
divergence of 15° is considerable in my experience, but in isolated 

cases it may be more than this; I do not know it, however. 
206 38 Q. Do you say that the Morden patent No. 205,496 does 
not show any wing rail? 

A. In the sense that wing rails are used as in railway frogs, no, 
from the fact that the wing rails of a railway frog are partly wing 
rails and partly main-track rails, while the guard rails of the 
Morden patent crossing are always guard rails and never main-track 
rails, and the main-track rails are always main-track rails and never 
euard rails. 

39 Q. Do any figures of the Weir reissue patent show a bottom 
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place ; and, if yea, what figures and by what letter is it designated 
and how is it in respect to the original patent No. 216,045? 

A. Figures 1 and 2 of reissue 814 show a base or bottom plate or 
chair under the wing and point rails, as indicated by letters F /; 
the original patent contains figures 1 and 2, which show a base plate 
indicated by letters F f. 

40 Q. Will you look at patent reissue 8914 and say whether it 
shows the channel irons extending and bolted or riveted beyond the 
point t 

A. Yes; the reissue drawing in figure 3 thereof shows the channel 
iron or inner flanges thereof extending beyond or forward of the 
point and riveted together. 

41 Q. Is figure 4 in patent reissue S914 exactly the same as 
figure 4 in patent 215,548? And, if not, state any difference you 
may notice. 

(Question objected to as not being in cross-examination.) 


A. No; the two figures 4 of the two exhibits are not precisely 
alike, figure + of the original patent showing the riveted extension 
and figure 4 of the reissue showing the channel irons terminating 
at or slightly forward of the point rails. 

42 Q. Do any of the plan views of patent 216,548 show the chan- 
nel irons terminating flush with the forward end of the point rails ? 

A. Yes; figure 4 does, from the fact that one flange and the 

bottom of said channel irons are cut away flush with the for- 
207 ward end of point rails, and the other flange, as a lip or 

ear, extends forward to form the riveted extension; the irons 
of figure 4, original patent, are not channel forward of the point of 
point rails for the reason given. 

45 Q. Does not figure 4 of patent 215,548 show the channel plates 
united beyond the forward end of point rails by rivet, and did you 
not so state in cross-answer 55 to your deposition in the case of 
Morden vs. Weir ? 

A. Fig. 4 of Weir reissue patent does not show the channel plate 
per se extending forward of the point of point rails; it does show, 
however, a lip formed of the channel extending forward of the 
point—that is to say, a portion of said channel plates do extend for- 
ward of the point rails, but not in the form of a channel; to this 
extent the former answer referred to should be corrected. 

44Q. In the case of Morden vs. Weir, in which your deposition 
was taken in December, 1882, you were asked in cross-examination 
the following question: Cross-question 36. Do any of the plan views 
of patent 215,548 show the channel irons terminating flush with the 
forward end of the point rails? And gave the following answer : 
“No; all the plan views of the drawing of patent 215,548 show the 
channel irons extending beyond the point rails and joined together 
by a rivet.” Am I not right that such question was asked and such 
answer given ? 

A. Yes; such question was asked and such answer was given, and 
the former answer referred to in the question admits of the more 
exact statement that the channel irons do not extend as channels 
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forward of the point, but projections of the said channel irons 
formed by cutting away the outer flanges and bottoms do extend 
forward of the point to form the riveted extension considered as a 
material part of the channel irons; the channel irons do extend 
forward of the point, but, as before, not in the shape of channels. 
45 Q. Will you please quote the clause or part of the Weir 
208 reissue specification in which the word “ drill” or “ drilled” 
is used, you having stated in your examination-in-chief that 
the channel iron was swaged and drilled? 

A. I have used the terms “ swage” and “drill” from a practical 
knowledge of the manner in which this class of work is usually 
done, and from the described requirements of the channel irous, and 
not from any detailed description of the procedure to be observed in 
the construction of said devices. 


tedirect examination by Mr. Woop: 


46 Q. I understand that Mr. North has testified in substance in 
this case that crossings were not made like Bowes’ Exhibit Morden 
Crossing Frog, and, instead of bent rails, as shown in said exhibit, 
the joints were made butt joints and indicated by red lines, and 
that the rails were not bent or curved at the corners. Please state 
whether or not, in your opinion, there is any mechanical reason why 
such a crossing as the exhibit should not be made, and why. 


(Question objected to on the ground that it assumes that North 
testified that said Bowes’ Galva Exhibit was not made, and the fact 
is that North testified only to knowledge of his own doings, and did 
not testify the same positively were not made.) 


A. It is desirable, in the construction of a railway crossing, that 
the gap in the main-track rail occasioned by the intersection of tracks 
shall be as small as consistent with the proper lateral play of wheel 
flange; any other form of bend than that formed by two cut rails 
butted at the angles would not produce the minimum of gap. A 
bent corner or angle; such as shown at the four corners of Bowes’ 
Galva Exhibit, increases this gap, and consequently increases the 
beating of rail points and wear and tear of rolling stock. Sucha 
crossing would not be durable, and no well-informed engineer of 
permanent way would desire it constructed after the manner of said 

exhibit. 
209 47 Q. About what would be the gap at these points at which 
the wheel would have to pass, supposing the drawing to be 
on a scale? 

A. Estimating the exhibit as drawn to a scale of one and one-half 
inches to the foot, the gap shows at the rail intersections measuring 
more than four inches, while the maximum gap in good practice 
sould not exceed two inches. In other words, the gaps in the ex- 
hibit are more than twice what they should be in practice. 

48 Q. Please look at the model now shown you, marked “ Exhibit 
Weir Patent Office Model,” and state how the figures 4 and 5 of the 
drawing, reissue 8914, compare with it. 
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(Model objected to as being new evidence, and for the further 
reason that it does not show channel irons extending and bolted 
together beyond the point of the frog, which, as a matter of fact, the 
model which was filed, and upon which the original patent of which. 
this isa reissue was granted, shows, and introducing this model at this 
time is irrelevant and incompetent, because the defendant is thereby 
deprived of showing what the complainant had considered his in- 
vention, and that this is not a correct representation of the original 
model filed in the original application.) 

A. Weir Patent Office Model agrees substantially with the draw- 
Ing of reissue figures 4 and 5, excepting that the channel plates have 
their inner flanges cut away forward of the point of frog, whilst in 
said figure 4 of drawing the channel irons terminate flush with the 
point of frog with no projections forward of that point. 

iy (Q. Your attention is called to the following statement in a cer- 
tified copy of file wrapper and contents in the matter of the Morden 
patent No. 205,496, which is marked on the back, Argument and 
amendment A, and signed Wm. J. Morden, by E. O. Frink, attorney. 
Please examine said argument and state whether or not the same is 

a correct mechanical description of the difference Detween the 
210 Morden crossing and the Morden frog patents. Will you 

please further state whether the Morden patent states or hints 
the use of channel plates for any other purpose than that of uniting 
a main rail to a parallel guard rail, and is or is not such particular 
use emphasized in said argument ? 

A. I have examined the file wrapper and contents of Morden 
crossing patent, and believe that said exhibit clearly and distinetly 
points out the differences between the Morden frog patent and the 
Morden crossing, and clearly shows that Morden had no other object 
in view In his application for erossing patent than the uniting, by 
means of a U-channel plate with parallel sides, the width of which 
is everywhere equal, of a main-track rail and a parallel guard rail. 
There is no intimation that any other use of lis straight channel 
plate was intended. 


JOHN W. HILL. 
Frederic C. Weir. 


hrepertc C. Weir, being first duly sworn, says, in answer to inter- 
rogatories propounded to him by Mr. Woop: 

Od), Please state vour name, age, residence, and vecupation, 

A. Frederie C. Weir: age, 50 vears: residence, Cincinnati, Ohio ; 
ata a mechanical engineer and manufacturer of railway track appli- 
UHCes. 

51 Q. How long have you been in said business ° 

A. About 12 vears. 

52 Q. Are you the complainant in this cause and the Inventor of 
the devices shown in the reissue 8914? 

A. Tam. 

53 Q. Please give a history of your invention of your channel- 
iron frog shown in figures 4 and 5 of said reissue; state when the 
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same was invented; how the same was arrived at, and the time it 
was first put into use. 


211 (Question objected to as incompetent and irrelevant and 

not proper at this stage of the case. It purports to set up 
hew matter, which defendant has no opportunity to rebut, the 
suid question being proper only when the direct was taken.) 


A. The invention was made by me previous to June, 1876, but 
the exact date Iam unable to give. I arrived at this invention 
through the construction of a model which is herewith submitted 
and which embodies part of the construction of division B of the 
reissue patent. In the construction of this model I extended the 
filiing pieces back of their main body and put two rivets through 
them and through the two rails forming the point, and from this 
fact grew the idea of the channel irons with the three lines of bolts 
or rivets, and which invention or idea I put in practice as svon there- 
after as I was able to. The first frog was constructed in July, 1877, 
and put into use in the Union Railway Company’s tracks at Indian- 
apolis, Indiana, soon after its construction, but the exact date I have 
no means of knowing. 


(The model referred to by the witness is marked “ Complainant’s 
Exhibit Weir Model No. 3.”) 

(Model objected to; also answer, for the same reason as last speci- 
fied.) | 

54 Q. How are you enabled to state that the invention was made 
previous to June, 1876? If you have any paper or other evidence 
by which to fix this date please produce it. 

A. 1 am able to fix the approximate date as prior to June, 1576, 
by a pencil sketch of a cross-section of the channel-iron construction, 
showing the three lines of rivets or bolts, bearing date June 10,1876, 
and on that day explained by me to Mr. W. H. H. Allison, who then 
witnessed the same and attached his signature to said sketch, which 
is herewith submitted. 

(Said sketch is niarked for identification Weir Sketch No.1. The 
ofticer is requested to attach to this deposition a certified copy of the 
same.) 

(Here follows diagram marked p. 212.) 


(Counsel for defendant objects to last answer and question for the 
reasons previously given.) 

213 (Adjourned till Wednesday, August 1, 1883, at 9.30 a. m.) 

Met Wednesday, August 1, 1883. 

Same parties present. 

56 Q. What do the lines marked “ce,” on “Weir Sketch No. 1,” indi- 
cate, and will you please indicate the channel irons with the letter 
“A,” point rails, letter “ B,” wing rails by the letter “ C,” and _ rivets 
by the letter “ D?” 


(Question objected to. Same objection as previously given.) 
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A. The lines indicated by “c” were made to show the approxi- 
mate lines of the flanges of the wheels and that there would or could 
be no danger from the flanges coming in contact with the rivets or 
bolts while passing through the frog. I have marked the letters 
referred to in the question on the sketch as requested. 

26 Q. Please explain why you applied for the reissue of patent 
“7 

The amendments to the application and claims of patent No. 
21: 5 548 were made without a sufticient knowledge by me of what 
was done in the case in consequence of the sickness and death of 
Mr. Frank Millward, the solicitor, and the transfer of the ease to Mr. 
Ik. A. Ellsworth, who succeeded Mr. Millward in the business, and 
to whom was intrusted the final fee to pay over to the Patent Office 
on his arrival in Washington, where he started for about the middle 
of June, 1878, and at which time he got on a big drunk and squan- 
dered the money, then failed to report the fact, so that the applica- 
tion for the patent lapsed, and in consequence had to be reapplied 
for, and it having passed through so many hands that the claims 
were botched, and. the patent did not issue with the claims that I 
expected or that [ believed I was entitled to receive, and immedi- 
ately on receipt of the patent [saw its defects and at once took steps 
to obtain the reissue with such claims as | thought I deserved for 
the invention. This was done by the order of my counsel, Messrs. 
Wood & Boyd, who were knowing toall of the facts, and the shame- 
ful manner in which the ease had been treated by having to pass 
through so many hands. 


214 (Answer objected toas incompetent and irrelevant and not 

the best evidence. The files at Washington or a certified 
copy thereof is the best and only proper evidence as to the facts tes- 
tified to by the witness.) 


57 Q. How soon did you consult Messrs. Wood & Boyd about a 
reissue after the patent was granted ? 

A. As soon'as I could get to them after the receipt of the patent, 
within a day or two thereafter, I lost no time in preparing the speci- 
fications and claims for the reissue, which the oftice forced me to 
take out in two divisions. 

58 Q. What were your financial and business facilities In 1876, 
and why did you not build those frogs till 1877, and when was the 
Patent-Oflice model constructed ? 

A. In consequence of losses in 1876 my financial condition was 
very bad—in plain American language, “ busted’’—and for the want 
of money I was uni ~ le to do anything about the manufacture of 
those frogs until IS77. 1 am unable to state definitely when the 
Patent-Ottice walks was made. 

50 Q. Did you, in 1877, make both the angle and channel iron 
frogs shown in the drawings of your reissue S914; if so, how were 
they made with reference to extending the plates for ward and riv- 
eting them in front of the point rails? 

A. Both the angle and channel iron constructions shown in re- 
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issue 8914 were made in 1877, and without the angle or channel 
extending beyond the point rail. 


(Same objection.) 


60 Q. How have the channel-iron frogs been made since in that 
respect? Has the forward point been extended? Who has made 
your channel-iron frogs since 1877 ? 

A. The channel-iron frogs have never been made with the chan- 
nel extending beyond the point. All the channel iron frogs made 
under my patent 215,548 and the reissue 8914 have been made by 
the firm of Morris, Reith & Co. and the Lomas Forge & Bridge 

Works, M. R. & Co. being the owners of L. F. & B. Works. 
215 ~~ 61Q. How does the Morden patent with the depression in 

the Y-plate of the frog shown in the Morden patent 173,804, 
or made like Exhibit North Model No. 3, compare in strength and 
utility with the frogs made under vour reissue 8914 like Complain- 
ant’s Exhibit Weir Frog? 

A. The Morden frog as constructed under patent 173,804 or the 
North model did not prove a durable or desirable frog, because of 
the inefficient means of holding the point rail in their relative posi- 
tion to the wing rail,and because of the clearing off of the Y-shaped 
plate so as to lose its vertical support to the extreme point of the 
point rails; when, on the other hand, the frog as constructed under 
my reissue 8914 proved strong and durable with three lines of bolts 
and the additional strength of the two channels, the latter proving 
so durable that I have used the channels for the second set of rails. 


(Not waiving any objections to the testimony of the witness, coun- 
sel for defendants proceeds to cross-examine.) 


62 Q. Who made the model “ Complainant’s Exhibit Weir Model 


‘No. 3?” 


A. I made it. 

63 Q. Where? 

A. I made it at my house in Cincinnati. 

64 Q. What part of Cincinnati ? 

A. Number 51 Barr street. 

65 Q. When did you make it? 

A. I cannot state the exact date; think it was made prior to June 
1876. 

66 Q. How much prior to June, 1876? 

A. Cannot answer definitely. 

67 Q. Then, as a matter of fact, you cannot state positively the 
month or exact date when said model was made by you ? 

A. I cannot state the exact date previous to June of 1876, but am 
quite certain it was prior to that date. 

68 Q. Was it as early as March of 1876? 
216 A. I have no means of knowing positively that it was. « 
69 Q. Could you swear that you believe it was as early as 

March, 1876? 

A. No. 

70 Q. Who made the first frog which you say was made in July, 
15—182 
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1877, and put into use in the Union Railway Company’s track at 
hadienneelie ? 

A. It was made by Wm. Lomas «& Co., but part or a good portion 
of the work was made by myself at their works. 

71 Q. Who was foreman of their works at that time and had 
charge of overseeing the construction of said frogs? , 

A. Wm. Lomas; but I took charge of that particular job. 

72 Q. Who assisted in the work ? 

A. Several of their workmen, but I only recollect the name of one 
man—the blacksmith—named John Gleason. | 

73 Q. When was the next frog made after the one you said was 
made in July, 1877, for whom was it made, and what became of it: 
also by whom was it used ? 

A. I cannot tell the date when the next channel-iron frogs were 
rade, as | have not books to obtain that knowledge from, and don’t 
know that there are any books that will show it. My impression 1s 
that a lot were made for the Ohio & Mississippi railroad. These 
were made by the Lomas Forge & Bridge Works, at 211 West Second 
street, Cincinnati, Ohio. 

74 Q. At whose order was the frog which you said was made in 
July, 1877, put in the track of the Union Railway Company at 
Indianapolis ? 

A. It was ordered, made, and put into service by E. J. Hardisty, 
the then superintendent of the Union Railway Company. 

75 Q. Was said frog exactly like the model “ Complainant’s Ex- 
hibit Weir Frog? ” 

A. To the best of my recollection it was practically exactly like it. 

76 Q. I did not ask you if it was practically like it, but I 
217 = asked you whether it was exactiy like it—I mean in all re- 
spects. 

A. To the best of my recollection, it was. 

77 Q. When was it put in the Union Railway Company’s track, 
and who were present when it was put in, and how long did it re- 
main there ? 

A. The exact date it was put in use 1am unable to give, but 
know it was soon after it reached Indianapolis. I have no means 
of knowing who was present at the time it was put in the track. 
I do know it remained in until about the 20th of June, 1880, or 
nearly three years, and long enough to have 187,800 trains (calling 
each engine a train) pass over it, and when taken out of service was 
in such condition that it would have stood another year’s wear. 

78 Q. How are you able to state the exact number of trains that 
passed over it, and yet not able to state the exact time when it was 
put in? 

A. I am able to give the date from a certificate furnished me by 
Mr. Hardisty at the time the frog was taken out of service, but 
which certificate did not give the exact date of its being put in use ; 
it only stated it was in use about three years. 


(Answer objected to as being hearsay, and likewise the previous 
answer, and also not the best evidence.) 
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79 Q. How many models did you file in the Patent Office in your 
original application 215,548 ? 

A. I have no recollection of filing but one model. 

SO Q. How was such model made in relation to the channels ex- 
tended beyond the point? 

A. It was made the same as the Weir Patent Office model. 

81 Q. Did you not furnish your patent in the latter part of 1877, 
with a model showing the feature of the channel plates extended 
bolted together beyond the point of the frog? 

A. I have no recollection of furnishing them a model. 

82 Q. Was not a model filed in your certificate 215,548 ? 
218 A. It might have been by my attorneys without my knowl- 
edge, but I have no recollection of it. 

83 Q. Who was present when “Complainant’s Exhibit Weir 
Model No. 3” was made? 

A. There was no one present, as I made my models in private. 


(Defendant’s counsel now offers in evidence certified copies of the 
tiles of the Patent Office of the file wrappers and contents in the 
matter of the letters patent granted F. C. Weir May, 1879, No. 
215,548, for an improvement in railroad frogs, and reissue letters 
patent granted Frederic C. Weir September 30th, 1879, No. 8914, 
for an improvement in railroad frogs, and marked “ Defendant’s 
Exhibit Weir’s Original Patent File,” and “ Weir’s Reissue Patent 
I ile.”) 

(Complainant's counsel objects to the offering of evidence at this 
stage of the case as irregular and unallowable under the rules.) 


FRED. C. WEIR. 


Defendant’s counsel hereby notifies complainant’s counsel that 
unless he stipulates that the defendant may take further testimony 
as to the new matters brought out by complainant on rebuttal that 
defendant’s counsel will apply to the court for such privilege. 


Complainant’s counsel hereby offers the following exhibits in evi- 
dence, to wit: 

“Weir Sketch No. 1,” “Weir Patent Office Model,” “ Morden Cross- 
ing File Wrapper and Contents,” and “ Weir Reissue File and Con- 
tents,” which are, respectively, marked as designated. 


219 DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the letters 
patent granted William J. Morden, July 2d, 1878, No. 205,496, for 
improvement in railway crossings. 

In testimony whereof 1, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-third day of July, in the year of our Lord one thousand eight 
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hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 
KE. M. MARBLE, 


Commissioner. 


To the Commissioner of Patents: 

Your petitioner, a resident of Indianapolis, in the county of Marion 
and State of Indiana, prays that letters patent may be granted to 
himself for the invention set forth in the annexed specification, and 
he hereby appoints Erastus O. Frink, of the city of Indianapolis, 
Indiana, his attorney, with full power of substitution and revocation, 
to prosecute this application, to make alterations and amendments 
therein, to receive the patent, and to transact all business in the 
Patent Office connected therewith. 


WILLIAM J. MORDEN. 


To all whom it may concern: 

Be it known that I, William J. Morden, of Indianapolis, in the 
county of Marion and State of Indiana, have invented a new and 
useful railroad-crossing frog, of which the following is a specitica- 
tion, reference being had to the accompanying drawing : 

My invention relates to a metallic channel-iron fish plate or 

trough for uniting parallel rails at crossing, and is designed 
220 = =as an improvement on my patent No. 173,804, granted Feb- 

ruary 22d, 1876, whereby the trough-shaped plate is adapted 
to parallel rails. 

The object of my invention is to provide a light, strong, and 
elastic joint or fastening for rails at railroad crossings that is not 
liable to become disarranged by constant use, and which will give 
free passage to the flanges of wheels. 

My invention consists of a metallic trough or channel-iron fish 
plate having two parallel sides and forming a U-shaped trough of 
equal width from end to end, the parallel sides of which are designed 
to be bolted to the web of the main-track rails and to the wing or 
guard rails, whereby a strong, elastic joint at the junction of the rails 
In a crossing is obtained with no obstruction to the free passage of 
flanges of wheels. : 

In the accompanying drawing, in which like letters of reference 
in the different figures indicate like parts, figure 1 represents a plan 
view of my newly-organized railroad-crossing frog, with some of the 
rails partially broken away to show the manner in which the me- 
tallic trough plates are attached to the web of the rails. Figure 2 is 
a cross-section of the rails and trough plate taken at the line a 6 of 
figure 1. 

What I claim as new, and desire to secure by letters patent, is— 

A represents the main-track and guard rails, B and C represent 
the metallic U-shaped parallel trough or channel-iron fish plates, 
which are bent, swayed, or formed into the shape as shown in the 
drawing, the sides of which are made to conform with the shape of 
the web of the rails, and are provided with bolt holes at each end to 
receive the bolts D. The sections of all the rails at the crossing are 
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united together, as shown in figure 1, and a strong, durable, elastic 
joint is made by plates of sufficient thickness to withstand any strain 
to which the joint may be subjected. The joint may be further 
strengthened by the base plate E, which may be riveted to 
221 ~=sthe rails or spiked to the crossing timbers below; and the 
main-track rails and wing or guard rails may be protected 
from spreading by other short sections of channel iron as trough 
plate C, in the manner shown. 
In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 
WILLIAM J. MORDEN. 
Witnesses : 
FE. O. FRINK. 
8. C. FRINK. 
Oath. 


STATE OF INDIANA, ) 
' _4 . “ 88 
County of Marion, | 


William J. Morden, the above-named petitioner, being duly sworn, 
aftirmed, deposes and says that he verily believes himself to be the 
original and first inventor of the improvement in crossing for rail- 
roads described and claimed in the foregoing specification ; that he 
does not know and does not believe that the same was ever before 
known or used, and that he is a citizen of the United States 


WILLIAM J. MORDEN. 
Subscribed and sworn to before me this 7th day of March, 


1878. 
E. O. FRINK, 
Notary Public. 


“ Railroad Crossing Frog.” Filed March 11, 1878. (119-195.) 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
Wasuineton, D. C., March 27, 1878. 
Wm. J. Morden, care Erastus O. Frink, Indianapolis, Ind. : 

This case has been examined and the substance of the application 
appears to be simply a formal modification of the patent referred to 
by applicant (No. 173,804, Feb. 22d, 1876, to W. J. Morden, frogs), 
rather than properly an improvement upon it, consisting of making 
the curved sides parallel, a change clearly within the skill of an 

ordinary mechanice. 
222 The subject-matter involved would be more properly em- 
braced in a reissue of former patent. — - 


The application is rejected. 
Bb. W. POND, Evaminer. 
TIPTON, Assistant. 
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In the Matter of the Application of Wa. J. Morven for letters patent 
for improvement in railroad-crossirg frogs. 


Filed March 11, 1878. In Room No. 20. 


INDIANAPOLIS, April 17, 1878. 


Sir: In the above-mentioned application the communication of 
the examiner, dated March 27th, is before me. and its contents care- 
fully noted and the reference; my former patent has been thoroughly 
examined. | 

The statement of the examiner that “ the substance of the appli- 
‘ation appears to be simply a formal modification of the patent re- 
ferred to by applicant (No. 173,804), rather than properly an improve- 
ment upon it,’ would appear to be correct at first sight; but, upon 
a closer examination, there is In reality a well-defined improvement, 
with new results produced which could not be accomplished by the 
device shown in my former patent referred to; and, further, the 
devices shown In my present application are not shown or limited 
at in the said former patent, and therefore the new application would 
not be the proper subject of a reissue of said patent. [I will there- 
fore attempt to point out the existing differences in the construc- 
tion, arrangement, and combination of elements embodied in my 
present application from those described and claimed in the refer- 
ence cited, and show that my present invention produces new re- 
sults never before discovered. In my patent No. 173,804, referred 
to, It is true that it shows a metallic plate swaged or fermed into a 
trough, a cross-section of which has the form of a U, and a plan 
view has the form of a V, and that the sides of the trough plate 

near the center form a narrow throat, and that the sides of the 
223 ~~ trough plate diverge at an angle more or less acute from the 

narrow throat; it also shows that the sides of the trough plate 
diverge more abruptly at the end opposite that which receives the 
pointed rails, and that the end of said trough plate that receives the 
pointed rails is provided with a recess to receive said rails and pre- 
vent lateral motion of said pointed rails; and, further, the claim 
conforms exactly with the above-described constructed trough plate. 

The patent is for a trough plate of peculiar construction, adapted 
to be used as a frog when the rails are attached thereto, and diverge 
or recede from each other as at a turnout orswitch ; the trough plate 
is not designed as a crossing frog of the kind used where one rail- 
road crosses another, but it is simply designed as a frog for conduct- 
ing trains from one track to another on one road, and it would be 
impossible to construct a crossing frog for two distinct railroads from 
the device shown in said patent, unless they should converge to a 
point with a very acute angle, which would be a radical alteration. 
The patent does not show or hint at any arrangement of the trough 
whereby the same could be used for ordinary crossings, and is very 
distinet in specifying that the trough plate shall not only have a 
U-shape in cross-section, but that a plan view of the same shall be 
similar to a V, hence its inapplicability for the particular purposes 
for which my present invention is designed. Said patent does not 
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show or hint at the trough plate having its sides parallel with each 
other for the purpose of uniting the main rails with the guard rails 
in a parallel manner, but distinctly points out and claims the trough 
plate having sides that converge so as to permit the rails that are 
attached thereto to recede from each other. 

My present application clearly sets forth that the rails that are 
united together by my improved trough plate shall be parallel to 
each other, but the rails of each road that cross can be at any angle 
that the angle of the crossing may. require, a means not used and 
a result not produced by the device shown in my patent referred 

to. 
224 I hereby amend by adding the following new claim, to wit: 
A railroad crossing consisting of a series of main tracks 
and wing rails united together by channel-iron fish plates, having 
their sides that bolt to said rails parallel in the manner and for the 
purpose substantially as shown and described. 


Respectfully submitted, 
WM. J. MORDEN, 
Per E. O. FRINK, 
His Attorney. 


To the honorable the Commissioner of Patents, Washington, D. C. 


“ Railroad Crossing Frog.” Filed March 11, 1878. (119-195.) 


DEPARTMENT OF THE INTERIOR, 
Unitrep States Patent OFFICE, 
Wasutneton, D. C., April 23, 1878. 


Wm. J. Morden, care Erastus O. Frink, Indianapolis, Ind.: 

The argument and amendment filed the 22d inst. has been care- 
fully considered. The Ist claim is for an organic element of the de- 
vice—i. e., main and guard rails A A and a channel-iron fish plate 
with parallel sides; to construct so much is regarded as but within 
the judgment of a workman, over the construction of throat in the 
patent cited; similarly the 2d claim is for a channel-iron fish plate 
having parallel sides adapted, etc.—. e., a single element of the de- 
vice, and the same objection lies to this claim as to the former. 
These claims are generic and to elements per se of the organization ; 
claim 3, however, is specific, viz., for the complete organization, and 
applicant may have the benefit of the doubt. 

The above objection to lst and 2d claims might be obviated by 
the erasure of “a,” line 27, claim 1, and the addition of the letter 
“s” to the words “ plate” and “ trough,” same line, and by the sub- 
stitution of the for “a,” line 30, claim 2, and by the addition of the 
letter “s” to the word “plate,” same line, but said changes would 

render the claims substantially synonymous with the 3d. 
225 In regard to the reissue, while it is true the limited subject- 
matter of the present application could not be incorporated, 
vet it could be covered by a generic claim in a reissue of the patent 
us at present advised of the state of the art. 
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Page 2, line 7,“ plate” should be changed to “ plates,” and “is” 
should be supplanted by “are.” The Ist and 2d claims are finally 
rejected. | 

B. W. POND, Examiner. 
TIPTON, Assistant. 


In the Matter of the Application of Wa. J. Morne for letters patent 
for improvement in railroad crossings. 


Filed March 11, 1878. In Room No. 22. 


INDIANAPOLIS, April 27, 1878. 

In the above-mentioned application the communication of the 
examiner, dated the 23d inst.. is before me and its contents have 
been carefully perused and the suggestions appreciated. 

[ therefore amend by changing the word * plate” to “ plates,” on 
page 2, line 7, and the word “is” to “are.” Talso amend by strik- 
Ing out the Ist and 2d claims. 

Very respectfully submitted, 
WM. J. MORDEN, 
Per KE. O. FRINK, 
Ilis Attorney. 


To the honoravle the Commissioner of Patents, Washington, 
D.C. 


INDIANAPOLIS, June 21, 1878. 
To the Commissioner of Patents: 

Sin: Enclosed please find money order for $50 to be applied as 
follows, to wit: $20 as final fee in the matter of the application of 
William J. Morden for letters patent on crossing frog ; said case was 

passed for issue May 3d, 1878 ; also $30 as first Government 
226 ~— fees In the matter of two applications for letters patent by 
William A. Wheeler, one on a sheet-metal seaming machine 
and one on a seam-bending machine. Models and papers forwarded 
by express this day. 
Yours very respectfully, kK. O. FRINK. 


1878. 


No. 205,496. 
William J. Morden, 


Indianapolis, 

Marion Co., 

Indiana. 

“ Railroad-crossing frog.” 
Received March 11, 1878. 
Petition, oe 
Attidavit, ws 3 ” 


+s “é a) 


Specification, 
Drawing, 

Model, . . 7 
Cert. dep. 
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1. Cash, $15, March 11, 1878. 

Additional fee certificate. 

1. Additional fee, cash, $20.00, June 24, 1878. Examined May Ist, 
1878. B. W. Pond. 

2. Issue May 3, 1878. F. A. Seeley. Patented July 2, 1878. 

| - 3. Circular, May 3, 1878. 

Erastus O. Frink. 


Unitrep States Patent OFFICE. 
WituiaM J. Morven, of Indianapolis, Indiana. 
Improvement in Railway Crossings. 


Specification forming part of Letters Patent No. 205,496, dated July 
2, 1878; application filed March 11, 1878. 


To all whom it may concern : 
Be it known that I, William J. Morden, of Indianapolis, in 
227 =the county of Marion and State of Indiana, have invented a 
new and useful railroad-crossing frog, of which the following 
is a specification, reference being had to the accompanying drawing: 

My invention relates to a metallic channel-iron fish plate or 
trough for uniting parallel rails at crossings, and is designed as an 
improvement on my patent No. 175,804, granted February 22, 
1876, whereby the trough-shaped plate is adapted to parallel 
rails. . 

The object of my invention is to provide a light, strong, and 
elastic joint or fastening for rails at railroad crossings that is not 
liable to become disarranged by constant use, and which will give 
free passage to the flanges of wheels. 

Mv invention consists of a metallic trough or channel-iron fish 
plate having two parallel sides, and forming a U-shaped trough of 
equal width from end to end, the parallel sides of which are designed 
to be bolted to the web of the main-track rails and to the wing or 
guard rails, whereby a strong elastic joint at the junction of the 
rails in a crossing’is obtained, with no obstruction to the free pas- 
sage of flanges of wheels. 

In the accompanying drawing, in which like letters of reference 
in the different figures indicate like parts, figure 1 represents a plan 
view of my newly-organized railroad-crossing frog, with some of the 
rails partially broken away to show the manner in which the me- 
tallic trough plates are attached to the web of the rails. Figure 2 is a 
cross-section of the rails and trough plate, taken at the line a b of 
figure 1. 

A represents the main track and guard rails. B and C represent 
the metallic U-shaped parallel trough or channel-iron fish plates, 
which are bent, swaged, or formed into the shape as shown in the 
drawing, the sides of which are made to conform with the shape of 
the web of the rails, and are provided with bolt holes at each end 
to receive the bolts D. 
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The sections of all the rails at the crossing are united together, as 
shown in figure 1, and a strong, durable, elastic joint is made by 
plates of sufficient thickness to withstand any strain to which the 

joint may be subjected. 
228 The joint may be further strengthened by the base plate E, 
which may be riveted to the rails or spiked to the crossing 
timbers below, and the main-track rails and wing or guard rails nay 
be protected from spreading by other short sections of channel- 
iron or trough plates, C, in the manner shown. 

What I claim as new, and desire to secure by letters patent, 
Is—— 

A railroad crossing consisting of a series of main-track and wing 
rails united together by channel-iron fish plates having their sides 
that bolt to said rails parallel, in the manner and for the purpose 
substantially as shown and described. 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. | 

WILLIAM J. MORDEN. 

Witnesses : 

Kk. O. FRINK. 
Ss. C. FRINK. 


229 Win. IT, I, Allison. 
Wa. Hl. H. Avtisoyx, being duly sworn, deposes as follows: 


1 Q. State your name, age, residence, and occupation. 

A. My name is Wim. II. H. Allison ; age, 49 years ; residence, Cin- 
cinnati; master ecar-builder of the C. H. & D. R. R. 

2 Q. Please look at the sketch now shown you, marked “ Weir 
Sketch No. 1." State if that is vour signature. 

A. Yes, sir. 

(Question and answer objected to as being irrelevant at this stage 
of the case, as being new evidence.) 


2} Q. At whose request and under what circumstances was it 
signed ? 

A. At Mr. Weir’s request. He simply came to me and asked me 
to sign this. , 

3 Q. Was the date upon it at the time you signed it, and what is 
your recollection as to the correctness of it ? 

A. To the best of my recollection, it was. My recollection as to 
the time was fully that long ago. 


(Objection same as before.) 
Cross-examination by H. Harrison: 


1X Q. Not waiving objection to introduction of said sketch and 
the testimony in relation thereto, | proceed to cross-examine. Was 
any of the writing on said sketch, other than the signature, written 
by you”? And, if so, state what part of the same. 
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A. To the best of my recollection, the whole thing is my writing. 
2X Q. Was the word “Morden” at the right-hand top of the sketch 

written by you ? 

A. No, sir; I don’t think it was. 
3 X Q. Do you know who wrote the word Morden ? 
state. 
A. Written by Mr. Weir. 
4 X Q. How do you know he wrote ? 

230 A. In making the sketch. 

5 X Q. In whose handwriting is the word and figures 

“June 10, 1876?” 

A. Mr. Weir, as near as I can remember. 

6 X Q. In what business were you engaged June 10, 1876? 

A. Same as at present. 

7 X Q. Do you swear that on June 10, 1876, that Mr. Weir made 
the sketch shown you, and made it in your presence on said day, 
and explained it to you on said day ? 


A. To the best of my recollection. 
8 X Q. Do vou swear that at the time the sketch was made the 


word and figures June 10, 1876, was written thereon in your pres- 

| ence, and you saw it done? 

A. To the best of my recollection. 

% X Q. Where was it done ? 

A. In our shops. 

10 X Q. Who was present besides you both ? 

A. No one that I remember of now. 

11 X Q. What was the word “ Morden” in the sketch intended to 
represent, and what did Mr. Weir state to you it represented at the 


time ? 
A. To represent the Morden frog; it was made to show the differ- 


If so, please 


ence. 
12X Q. At that time was anything else shown to you except the 


sketch which is here in evidence ” 


A. No, sir. 
13 X Q. The sketch represents all that was shown you ” 


A. Yes, sir. 
14 X Q. He didn’t show you a model at that time, did he? 


A. No, sir. 
15 X Q. He didn’t state to you that he didn’t have a model, did 


he? 
A. No, sir; to the best of my recollection, he was working at the 


improvement at that time. 
> 16 X Q. Did you see him working at the improvement ? 
¢ 251 A. Not exactly at that improvement, as I recollect, but at 
other frogs and switches; as a matter of fact, I know he was 
working at that improvement or I would not have signed thesketch. 
17 X Q. What Morden does that word refer to? 
A. To a man of that name who had a patent frog. 
18 X Q. Do you know Wm. J. Morden, the defendant? 


A. I do not. 
W. H. H. ALLISON. 
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252 I further certify that the foregoing was all the evidence ‘ 
produced, offered, or used by either of the parties at the hear- 
ing of this cause. 
H.W. BLODGETT, Judge. 


Endorsed: Filed Aug. 4, 18584. Wm. H. Bradley, clerk. 4 o 


233 Afterwards, to wit, on the sixth day of-October, in the Oc- | 

tober term of said court, A. D. 1884, in the record of the pro- 

: ceedings thereof in said entitled cause, before Hon. Heury W. Blod- 
| gett, district judge, is the following entry, to wit: 


Order. 


FrepERIC C. WEIR 
US. >In Chancery. 
WiLtiAM J. Morven ef al. 


Now come the parties, by their solicitors, and the complainant, by 
Mr. Banning, his solicitor, prays an appeal to the United States 
Supreme Court from the decree of dismissal entered herein on the 
fourth day of August last, which is allowed upon his giving bond in 
the sum of one thousand dollars, to be approved by the clerk of this 
court. 


234 On the same day, to wit, on the sixth day of October, A. D. 

1884, there was filed in said clerk’s office an appeal bond in said a ~ 
entitled cause, which said appeal bond is in the words and figures 
following, to wit: . 


Appeal Bond. 


Know all men by these presents that we, Frederick C. Weir, of | 
the city of Cincinnati and:State of Ohio, and Washington Hesing, of 
the city of Chicago and State of Illinois, are beld and firmly bound 
unto William J. Morden, P. C. Houston, and J. M. Blackburn, all of 
the city of Chicago and State of Illinois, in the penal sum of one 
thousand dollars, lawful money of the United States, for the pay- 
ment of which, well and truly to be made, we ind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated this fourth day of October, A. D. 
1884. 


The condition of the above obligation is such that whereas, on the 
fourth day of August, A. D. 1884, the circuit court of the United 
States for the northern district of Illinois rendered a decision and 
entered a decree in the case of the said Frederick C. Weir against > 
the above-bounden William J. Morden, P. C. Houston, and J. M. , 
Blackburn, dismissing the bill of complaint therein, and against 
the said Frederick C. Weir for costs of suit, from which decree the 
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said Frederick C. Weir has prayed an appeal to the Supreme Court 


of the United States: 
235 Now, therefore, if the said Frederick C. Weir shall prose- 


cute his said appeal with effect and without delay and pay 
all costs or damages taxed or to be taxed against him in case said 
decree be affirmed by the Supreme Court of the United States, then 
this obligation shall be void ; otherwise it is to remain in full force 


and effect. 


FREDERIC C. WEIR. [SEAL. ] 
WASHINGTON HESING. [seat.] 


Approved : 
WM. H. BRADLEY, Clerk. 


Endorsed: Filed Oct. 6, 1884. Wm. H. Bradley, clerk. 


236 Afterwards, to wit, on the seventh day of October, A. D. 
1884, there was filed in said clerk’s office a stipulation in said 
entitled cause; which said stipulation is in the words and figures 


following, to wit: 
Stipulation. 


Circuit Court of the United States, Northern District of Illinois. In 
Equity. 


FREDERICK C. WEIR vs. WILLIAM J. MORDEN et al. 


We hereby stipulate and agree that ordinary office copies of the 
specifications and drawings of all patents offered or used 1n evidence 
by either party in the above-entitled cause, including reissued patent 
No. 8914, oul on, may be used in making up a transcript of record 
for the Supreme Court, the same and with the same force and effect 
in the Supreme Court as the original letters patent or duly certified 


copies thereof. 


Chicago, October 6th, 1884. 
BANNING & BANNING, 


Solicitors for Complainant. 


H. HARRISON, 
Solicitor for Defendants. 


Endorsed: Filed Oct. 7, 1884. Wm. H. Bradley, clerk. 
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237 NorTHERN District oF [LLINOIs, 83: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
in the cause wherein Frederic C. Weir is the complainant and Wii- 
liam J. Morden e¢ al. are the defendants, as the same appear from 
the files and records of said court now remaining in my custody and 


control. 


124 FREDERICK C. WEIR Vs. WILLIAM J. MORDEN ET AL, 


In testimony whereof I have hereunto set my hand and aftixed 
the seal of said court, at my office. in Chicago, in said) district, this 
seventh day of October, A. D. 1884. 


[Seal of Cireuit Court U.S., Northern Dist. [lineis, 1855. | 


WM. HT. BRADLEY, Cler/. 


Kndorsed on cover: N. Hlinois C.C. U.S.) No. 182.) Frederick 
(. Weir, appellant, es. William J. Morden, P. C. Houston, & J. M. 
Blackburn. Filed 15th November, 1854. 
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APPEAL FROM THE CirRcuIT Court or Tus UnNitep STATEs FOR 
THE NortHern District or ILLInois. 


BRIEF FOR APPELLANT. 


HISTORY OF THE CASE. 


This suit was brought in the Court below by F. C. Weir, 
against Wm. J. Morden & P. C. Houston doing business at Chicago 
under the name and style of The Morden Frog & Crossing Works, 

The bill charges infringement of re-issued Letters Patent 
No. 8914, granted F. C. Weir, the complainant, Sept. 30, 1879. 
The bill prays for injunction and account. The defendants filed 
their answer, and the complainant his replication; proof was 
taken and the case heard upon its merits before Judge Blodgett, 
whose opinion is printed on page 23 of the record. The Court 
found the equities in favor of the defendants, and ordered the de- 
cree dismissing the bill, upon these findings the appeal has been 
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taken. 


HISTORY OF THE PARTIES. 


\ 


The appellant F. C. Weir, is a manufacturer of Frogs and 
Crossings in Cincinnati, Ohio, manufacturing Frogs under the 
patent above named. 

The defendants while having Letters Patent for Railway 
Frog, have made very few of them, the manufacture of which was 
abandoned because of the difficulty experienced with the frogs 
so made. The frog of complainant has been manufactured and 
sold in large numbers, by the complainant and by the defendants 
themselves who have adopted his channel-irons and discarded the 
V. plate the feature of their own patent. 


ERROR. 


1.—The Court below found that the Weir device had been in 
public use more than two years before the date of his application. 

2.—That the date of Weir's application for his original pat- 
ent was Feb. 1879. The facts and the record show it to have 
been Oct. 17, 1877; that Feb. 1879 was the date of his renewed 
application, which was but a continuation of his former applica- 
tion. The public use relied upon to ante-date the patent was 
Sept. 13, 1876. The application was placed in the hands of a 
solicitor and sworn to on the 13th day of July, 1877. The inven-— 
tion was made as early as June 1876. We claim that Weir was 
using reasonable diligence to perfect his invention and obtain his 
patent, and the invention was made by him before the date of any 
alleged public use. 

3.—The alleged public use of Sept. 13, 1876 does not antici- 
pate the Weir invention, because it is essentially different in con- 
struction and mode of operation. It is not like the device now 
made by the defendants. 

4.—The Court erred in holding that Weir’s patent did not in- 


volve invention. 


a 
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5.—The Court erred in construing the second claim of the 
patent as limited to a specific construction, to wit: that the con- 
struction of the two points must be such that one extends 
unbroken and uncut directly across the path of the other rail, 
with a fall width flange of the abutting rail overlapping the rail 
against which it abuts. The Court should have construed the 
second claim to be broadly for the improved manner of connecting 
the two rails of the point to the wing rails by means of channel 
irons, and uniting them by three lines of rivets in the manner 
shown and described for the second part of the invention The 
record shows that Weir was the first one to make a railroad frog 
by uniting the two point rails to the two wing rails by means of 
two U shaped channel irons with a series of bolts extending 
throngh one flange of each, and through the point rails to unite 
the central portion of the structure, and a row of rivets connect- 
ing each of the outside flanges to the outside wing rails. He is 
entitled to a broad constraction of this claim, irrespective of the 
manner of uniting the point rails themselves. So construed the 


defendants infringe. 

We ask for a reversal of the decree and findings below on 
each one of the above mentioned points which we complain of as 
error. 


THE INVENTION AND ITS HISTORY. 


The invention is well shown in the drawings of the patent, 
opposite page 5 of the record. Figs. 1 and 5 illustrate the device 
in controversy. This invention is aptly described in the second 
claim of the patent, which is the one we insist is infringed, the Ist 
and 3d not being in controversy. 

The second claim is as follows :— 

“A frog composed substantially of the two center rails B B’, 
joined to form a V shaped point, united to outside diverging or 
wing rails, by means of two channel irons DD, one wing of which 
channel or U iron is shaped to fit the web of the abutting rails, 
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combined to form the point of the frog, and upon the other side 
fitting the web of the wing or diverging rails respectively, and 
secured by bolts or rivets passing through the web of the rails to 
the sides of the channel bars, substantially as shown.” 

The elements constituting the invention in controversy are: 

First, two outside diverging wing and main rails; two inside 
V shaped point rails, the four rails being united and joined to- 
gether by two channel irons bolted to these rails by three lines of 
rivets or bolts, to wit: one line of bolts, bolting one channel iron 
to one wing rail; another line of bolts, bolting another channel 
iron to the other outside wing rail; and the third line of bolts 
passing through the two inside wings of the two channel plates, 
and through the webs of the point rails, thereby making one 
structure or machine. In this construction the cut-away rail form- 
ing the point is re-inforced on each side by the vertical wings of 
the channel irons. The claim is for this frog or machine so con- 
structed, a frog composed substantially of the elements above 
named. 

We regard this invention a very important improvement in 
the art of constructing railway frogs. This is proved first by its 
extensive use by the defendants. Second by the testimony of 
engineers. 

John W. Hill, an engineer of extensive experience, has testi- 
fied of this frog as follows, page 102, answer 8: “In Weir's 
channel irons, the vertical and latteral support furnished is a 
maximum for the space occupied, and I cannot conceive of another 
device which shall be as simple, strong, and durable for the pur- 
pose, and elastic, as the Weir channel irohs.”’ 


In speaking of the features of construction, in answer to 
question 8, page 102, he says: “The parallelism of the tread 
surface of the point and wing rails of a railway frog, is essential 
to the durability of the frog, and to prevent derailment while a 


wheel is passing through the frog. A frog, the construction of 


. ee ed 


= 


which is such that when the point rails sink under a load, the 
wing rails also sink a corresponding distance, represents the 
maximum of efiiciency of frog and rolling stock, so far as wear 
and tear of rolling stock is due to passing through frogs. In that 


the motion of a wheel in passing the frog, is substantially equiva- 


lent to the motion upon a plane, the surface of which is every 
where unbroken.” 

“The unity of structure is desirable, for the reason that 
greater strength and greater durability is always found in a com- 
posite structure, when all the elements entering into it contribute 
to resist strain.” (See also answer of F. C. Weir, page 113, 
answer 61, and page 114, answer 77.) 

From the examination of the frog itself, the models of which 
are offered in evidence, we see that the testimony of these wit- 
nesses is corroborated by the models. This frog structure is a 
unity, and it has both vertical and lateral strength, as witness 
Hill says, at the weakest point, viz: at the V point rails the webs 
and heads of which are re-inforced by the two vertical sides of the 


channel irons, to which the point rails are bolted. And the paral- - 


lelism of the head or tread of the rail is preserved at all times. 


This parallelism of the tread of the point and wing rails is a 
very important feature in a railway frog. First, because the 
wheel must ride on the point and wing rail at the same time, for 
a distance of from ten to fourteen inches.—Hill’s deposition, page 
103, answer 11. 

Ilence, in order to bear equally upon the wing and point 
rails, they must be on the same horizontal plane. Thus the unity 
of the structure is necessary to preserve this parallelism. Every 
novice in mechanics, now a days, knows that to prevent exfoliation 
and jars or shocks, the ends or joints of railway rails must not 
only be parallel, but must be held firm, to prevent all lost motion, 
for the impulse or blow of an ordinary engine, traveling at the 
rate of thirty miles an hour, will quickly destroy the rail joints, 
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if they be the least out of line, or have the slightest vertical 
motion, and a corresponding shock is produced. In a railway 
frog it is still more important to have this unity of structare, and 
firmness of tread of ruil. 


STRENGTH AND ELASTICITY. 


The heads of the point rails are materially weakened in point- 
ing them, to make the turnout for the wheels, and but for the over- 
laping of from ten to fourteen inches upon the wing rails, at the 
narrowing point of the point rails, no railway frog would be both 
durable and reliable. The elasticity of the frog, due to the use of 
the channel irons, is also a very useful feature. Frogs are neces- 
sarily in use in connection with switches for turnouts from the 
main tracks of all through lines, and the trains are run over 
them at high speed. The elasticity materially lessens the shock 
in passing over the frog, and it lessens the liabiliy of breaking 
the bolts or rail joints, which is apt to occur in a more rigid 
structure. 

We therefore ask your Honors, in considering this case, to 
recollect that one of the most important elements of safety in 
railway travel is under consideration, and though the invention in 
itself mzy not at first appear to be a radical departure from what 
has preceded, yet a careful inspection will disclose novelty and we 
claim for it the merit of being what the railroad world wants, and 
one of the most useful device of its class now in existence. 


NOVELTY. 


The first error in the opinion of the Court which we will dis- 
cuss is the question of novelty. We are in doubt somewhat as to 
the device referred to jn the opinion of the Court, which we quote 
as follows:—‘ The proof is conclusive that as early as Sept. 13, 
1876, railroad frogs in which the point and wing rails are con- 
nected by channel irons or plates, substantially as now con- 
structed by the defendants, were kept for sale and sould, and put 
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on public use on several railroads in this State; and the Court will 
presume that in due course of business, it took at least some 
months before that time to produce these froge. The frogs thus 
sold were manufactured by the defendants, as they claimed under 
patent No. 158,264, dated March 3, 1874, issued to Thomas & Mil- 
ler; and No. 173.804, dated Feb. 22, 1876, issued to the defend- 
‘ant himself as inventor.” 


We are not at a loss to know what the frogs made by defend- 
ants in 1876 were, for we have a reproduction of those frogs by 
Leonard North, (See deposition page 40) and the Morden patent 
shows them ; but there is no proof in the record of this date of 
Sept. 13, 1876 of a public use of frogs. There is, however, in the 
testimony of Frederick K. Bowes, (page 64) the account of the 
sale of a crossing on the 13th of Sept. 1876, and a drawing intro- 
duced, but what this crossing was is not proved. Witness Bowes 
states in answer to question 8, when asked whether or not that 
represented the crossing frog made and shipped to Urbana, III. 
the date of which was given as Sept. 13, 1876.—“ I cannot state 
whether it is or not. I have an impression that it is similar.” 
Now this is the only witness who testifies to the manufacture of 
any device the sale of which was made on that day. The sketch 
shown him intends to represent the railroad crossing as marked 
at the angle of 63 degrees and 7 minutes, and it is styled “ Bowes 
Exhibit Morden Crossing Frog.” 

It will be observed on turning to this exhibit, which is found 
between pages 98 and 99 of the record, that it shows a railway 
crossing, not a railway frog, and there are shown bolts passing 
through the corner of the rails marked Y in the lower left hand 
corner. There appear to be eight of these gorners, one such bolt 
in each corner, and these bolts were contented for by the defend- 
ant as an equivalent for the central row of bolts uniting the two 
channel irons to the point rails in the Weir patent. Now this 
sketch is not only not identified by witness Bowes, but its manu- 
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facture is disproved by the deposition of Leonard North before 
referred to. It seems from the testimony of Mr. North and Mr. 
Bowes that the latter made the frogs and the crossings for the 
defendant Morden, under his patent of 1876; that Bowes sold 
them, and that Leonard North made them by contract ; made all 
the frogs and crossings for that year for these parties. 

There was no attempt made to produce the crossing sold Sept. 
1876. The appellant called witness North, when it was ascer- 
tained that he was the real manufacturer, and he is shown this 
exhibit and asked as follows: (page 42, ques. 12) “ Please look at 
the exhibit marked ‘Bowes Crossing Frog,’ which intends to rep- 
resent an angle of 63 degrees and 7 minutes; state if that repre- 
sents the frog you made at that time and place? Ans. “No. 
Ques. 13. In what respect does it differ? Ans. In the joints. 
They were butt joints instead of the wing rails being bent. 
Ques. 14. Please with a pen and with red ink, dot in the way the 
joints were made in the said crossing, said copy is marked Com- 
plainant’s Exbibit “Corrected copy of Bowes’ Exhibit.” Ans. I 
have made the corrections as requested. We never put bolts 
through the sides of the U plates and two rails at the corners. 
We put the through bolts Z as near the corner as we could”. We 
must infer from this testimony that the Court was mistaken in 
holding that the alleged Bowes’ exhibit ante-dated the Weir in- 


vention, for such an exhibit was never made. 


We are impressed with the idea that because the date Sept. 
13th is fixed upon by the Court, that this was the ante-dating 
device in the mind of the Court, and that the bolt through the 
corner was What approximated the Weir invention, yet the opin- 
ion does not say so. There is another exhibit still, the Bowes 
Galva Exhibit, page 98, which is of the same construction as the 
previous one. To this also, witness North, in answer to questions 
d-11, of pages 41, 42, states that no such crossing was ever made 


for Morden. That all the crossings of this angle were made like 
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the exhibits marked “ North Model No. 1,” and “North Model 
No. 2.” These two exhibits are made substantially like the Mor- 
den patent of Feb. 23, 1876, found on page 79 of the record. 

This patent shows a Y shaped metal being of U shape in 
cross-section; which extends from guard rail to guard rail. It is 
provided with a V shaped recess in the center made of the shape 
und form to receive the point rails. We apprebend that the Court 
did not mean that this Morden Frog as shown in the patent, or as 
illusteated by the North models anticipated the Weir invention. 


REASONS WHY THE MORDEN FROG PATENT OF 1876 
DOES NOT ANTICIPATE. 

(The Morden patent of 1876 is found on pages 79, 80 of the 
record. ) 

1.—Because the Morden patent frog was not a practical suc- 
cess, due to a faulty principle, of its construction. Mr. Bowes, 
who handled these frogs for Morden, testifies in regard to them 
as follows: [page 69, answer 55.) “My recollection is that we 
experienced trouble in what few we made of them. If 1 recol- 
lect right, the lips or V-shaped depressions were not strong 
enough or stiff enough to hold the point of the frog in its place.” 
In answer 56 he says: “We might have made 25 or 50, but don’t 
think there could have been many over that in all we made.” 

And in the next answer he states that they ceased to mana- 
facture the frogs in 1878. This was a year after the Weir frog 
was on the market. Witness North testifies that the frogs were 
not made like the Morden patent, but with the re-inforcing plate 
as shown in North models 1 and 2. This plate is made V-shaped 
and slotted to engage over the point, and embrace the lower edge 
of the wedge of the point rails, and resting on the flange of the 
rail, and riveted to the Y plate. The Morden patent shows the 
point rail attached to the Y plate by a rivet passing vertically 
through the flange of the point rail, and through the Y plate 
under it. In answers 10, 11, page 42, Mr. North said he never 
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made the frogs that way. Question 11 is as follows:—“In your 
judgment as a mechanic, would the provision of the vertical bolts 
for fastening the point rail to a V-shaped plate, be sufficient in 
practice to make a proper railway frog?” 

Ans. “No because the point would break off.” 

Mr. Weir, who is familiar with this frog, testifies on page 113, 
that the Morden frog made by North, “did not prove a durable or 
desirable frog, because of the inefficient means of holding the 
point rails in their relative positions to the wing rails. And be- 
cause of the shearing off of the Y-shaped plate so as to lose its 
vertical support to the extreme point of the point rails. And, on 
the other hand, the frog as constructed under my Re-issue 8914, 
(the patent in suit) proves strong and durable, with three lines 
of bolts, and the additional strength of the two channel irons, the 
latter proving so durable that I have used the channels for a 
second set of rails.” Surely the fact of the abandonment of the 
Morden patent by the defendants, is a sufficient answer to the 
allegation, that it is substantially the same as the Weir patent. 

2.—The Morden patent frog is substantially difierent in prin- 
ciple of construction from the Weir patented frog. Morden’s 
patent shows a Y-shaped plate with two wings made wide enough 
to receive the two point rails and their flanges. A V-shaped 
recess B is then depressed in the center of this plate, as shown in 
cross section Fig- 4, and in plan Fig. 2, of the patent. The flanges 
of the point rails fill this recess. The lateral bracing of these 
point rails is just the thickness of the metal plate depressed, and 
no more. ‘The vertical support is due to the three rivets a, b, d, 
passed through the flanges of the rail, and through this thin plate. 
This form of construction witness North testifies was not suffici- 


ent, and the re-inforcing plate was put on, as shown in the North 
model, but this construction was defective and the manufacture of 
the frog was abandoned. The Morden Patent Office model shows 
an additional feature not appearing in the patent, and one which, 
so fur as the record discloses, was never used. It consists of a key 
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passing laterally through the flanges of the wing and point rails, 
and held in place by a pin. And from the fact that it was never 
used, we suppose that it was not adopted because of the cutting 
away of so much metal, if it was placed near the end of the point 
rail were the strength is required. It was however, not urged as 
anticipating structure. The differences of construction between 
’ the Morden and Weir frogs, are very apparent. Weir employs 
two channel irons, the inside wing of each channel iron resting 
-upon the flange of the point rail on either side, and extending up 
to the head of the rail, furnishing a vertical support for the cut- 
away head. A line of bolts pasees horizontally through these two 
wings, firmly riveting them to the web of the point rail, so that 
the two point rails are not: only bound firmly, but to the firm 
vertical supports of the channel irons, the wing rails being bolted 
to the outside wings of the channel irons. This distinction was 
manifest to the Patent Office, and the claim 2 of the re-issue was 
granted for such a structure. The fact that the defendants have 
adopted these two channel irons, and employed the three lines of 
rivets and the vertical supports to the point rails, established its 
utility. The durability of the Weir frog was established by its 
first test in Indianapolis. (See answer 77, page 114.) The fact 
that Morden attempted to use his Y plate from the year 1876 to 
1878, and then abandoned it one year after Weir's frog had gone 
on the market, and adopted his channel irons, is a sufficient ans- 
wer to the alleged claim that the Y-shaped channel iron of the 
Morden patent, with its V-shaped depression and vertical bolts for 
holding the point of the frog, are practically equivalent of the 
Weir invention. 
THE MORDEN CROSSING PATENT DOES NOT ANTICI- 
PATE THE WEIR INVENTION. 
The Morden crossing patent is shown on page 82 of the 


record. This application was filed March 11, 1878. This applica- 
tion is not early enough to anticipate the invention of Mr. Weir. 


1? 


Mr. Weir testifies that his invention-was made as early as 
June, 1876, (See page 111, ans. 53-4, and the sketch on ‘page 112 
accompanying said answers.) The first frog was constructed 

/ _ July, 1887, and put down ingthe yards at Indianapolis. 

Mr. Weir testifies that when he made the invention, he had 
suffered business reverses and was unable, for want of money, to 
manufacture the frogs until 1877. (See answer 58, page 112.) 
The sketch produced by Mr. Weir is identified by Wm. H. Allison, 
(page 122) which he witnessed at that time. Mr. Weir testifies 


in this deposition that he proceeded as soon as he could get the 
funds, to have his frog made and tested. The file-wrapper and 
contents show that he applied for his patent Oct. 17, 1877, (See 
page 89.) It was passed for issue Dec. 22, 1877. (See page 90.) 
It was re-applied for on Feb. 10, 1879, patented May 20, 1879, 
and the application for the re-issue was made June 30, 1879. 

The history of the delay of the first application is stated by 
Mr. Weir in answer to question 56, page 112. His solicitor, Mr. 
Frank Milward, was taken sick and died, and Mr. Ellsworth suc- 
eeeded him in the business, to whom Mr. Weir entrusted the pay- 
ment of the flnal fee to the Patent Office. Mr. Ellsworth failed to 
upply the final fee about the middle of June, 1878, which would 
have been in time for the patent to issue under the first allowance. : 


That the Attorney failed to report the fact to Mr. Weir, who 
renewed his application Feb. 4, 1879. The patent in due time 
‘ame out. The Court below held that the “application made by 
Weir in Feb. 1879, must as it seems to me, be construed as his 
first application, the former application going for naught, and 
leaving him to stand upon that application as made at the time 
he renewed it upon his old specifications and drawings.” 

This is one of the errors which we complain of. We insist 
that Mr. Weir's original application of Oct. 17, 1877, is the real 
date of his application, and his invention dates back to his draw- 


ing June, 1876. 
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The Court below held that the use of Sept. 1°, 1876, was more 
than two years before the date of his application. If the date of 
Weir's application is held to be in Sept. 1877, then he is not 
anticipated by the use of Sept. 13, 187%, as his invention wasmade G 
as early as June, 1876, and perfected and adapted for use as early 
as Mr. Weir could obtain the funds to do so. The precise pvint 
here raised as to the proper date given to a renewed application 


under Section 4897 of the Revised Statutes, has never been de- 
cided by this Court, we think. It seems to us that Congress 
intended by the language employed, that the renewal should be 
considered as a continuation of the original application. The 
latter clause of the Section reads as follows:—“But no person 
shall be beld responsible in damages for manufacture or use of 
any article or thing, for which a patent was ordered to issue under 
such renewed application prior to the issue of the patent, and 
upon the hearing of renewed applications preferred under this 


Section, abandonment shall be considered as a question of fact.’’ 


There is no testimony or facts to show an abandonment by 
Mr. Weir of this application. This question of fact was con- 
sidered and decided in his favor by the Commissioner, and the 
patent issued therefor. This Section of the Statute limits this re- 
newal to within two years of the allowance of the original appli- 
cation, and it provides that anything made in the interim shall 
not be held to infringe the patent, clearly meaning, as we inter- 
pret the equity of the language, that the invention shall date 
back so far as the validity of the patent is concerned; but that 
parties who have made the article in the mean time, shall not be 
held to have infringed. It is proved by Mr. Weir that he put no 
frogs into public use until July, 1877, hence the question of two 
years public use before the renewed application does not arise. 

Section 4894 of the Statute requires that all applications shall 
be completed and prepared within two years after the filing of 
the application. These two Sections taken together, it seems to 
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us, bring Weir within the rule laid down by this Court in the 
case of the Planing Machine Co., against Keith, 101 U. S. page 
485. Weir’s original application was made Sept. 1877. His re- 
newal was made Feb. 1879, or within two years of the time the 
statutory provision required it should be completed. Clearly, Mr. 
Weir did not abandon his invention. We think that the neglect 
of his Solicitor, to pay the final fee after it was intrusted to him, 
should not be visited upon Mr. Weir, in view of the fact that he 
properly renewed his application. The Patent Office has how- 
ever passed upon this question. 


Commissioner Marble in the case of Ex-Parte Livingston, 
Commissioner's Decisions, 1881, page 45, bas passed upon this 
question. 

“The ‘renewed application’, however, did not originate with 
the law of 1870. The law rather was a limitation of rights which 
the patentee had previously enjoyed by virtue of a long line of 
decisions in the supreme and circuit courts. 

In ascertaining the time when public use began to run against 
the patentee under the provisions of the laws of 1836 and 1839, 
the courts followed a: principle which may be stated as follows: 
Where an inventor has once disclosed bis invention to the Patent 
Office and manifested his intention to obtain a patent therefor by 
duly filing an application for a patent, any subsequent applica- 
tion filed by him for the same invention, will be deemed obtain 
continue or renewal thercof, unless sach first application bas been 


in the mean time abandoned in fact or by operation of law. 


Godfrey vs. Eames, 1 Wall. 317; Bell vs. Daniels, 1 Bond, 
212; Singer vs. Braunsdorf, 7 Blatchf. 521, Jones vs. Sewall, 3 O. 
G. 630; Johnson vs. Fassman, 5 Fish. 198; Colgate vs. Western 
Union. Telegraph Company, 15 Blachf. 365; Goodyear Dental 
Company vs. Willis, 7 O. G. 483; Henry vs. Francetown Svapstone 
Company, 9 O. G. 408; U. S. Rifle and Cartridge Company vs 
Whitney Arms Company, 11 QO. G. 373. 
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In other words, it is immaterial upon what particular set of 
application-papers the patent issues, provided there has been a 
continuous intention to obtain a patent for the invention dis- 
closed in the original application.” 

Commissioner Butterworth likewise in the case of Thomas v. 
Waterhouse, Com. Decisions 1885, page 2, re-examined the ques- 
tion and on full argument and consideration decided that the re- 
newal of the application under Section 4897 is to be regarded in 
law “as a continuation of the former application, and relates back 
to adopt its date.” In concluding his opinion he says, page 7,— 
“The point suggested that section 4897 is a mere amplification of 
section 484 is clearly not well taken. I have read the case of 
Weir vs. Morden, (29 O. G., 83.) The point raised in the case at 
bar was not discussed by counsel nor definitely decided by the 
learned judge in the cause cited. The conclading remarks of the 


judge indicate the inclination of his mind, but no opinion was an- 
announced which cau properly serve as a guide to direct me in 
the determination of the cause I am considering, and I am not 
doubtful as to the result on fall discussion and careful consider- 
ation of the point.” 

We cite both of these decisions as arguments which we think 
state sufficient reason for the annunciation of the doctrine there- 
in stated by the Supreme Court. 

The alleged public use of Sept. 13, 1876, is not an anticipation 
because it is different in construction, different in mode of operation from 
the Weir frog, and not an equivalent of the Weir patented frog. 


But we think even if we are wrong upon the date of the ap- 
plication of Weir, the thing that was put in public use by Morden 
Sept. 13, 1876, does not in the least anticipate the Weir invention. 
This device was a railroad crossing, and not a railroad frog. 
What this crosssng was is conjecture purely. Bowes impression 
that it was “similar” to Bowes Exhibit Morden Crossing, (between 
pagos 99, 100, of the record,) as before stated does not prove any- 
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thing. The exhibit is not a correct illustration of the device 
made for the Chicago, Danville & Vincennes Railroad, on the 13th. 
of Sept. 1876, because conceding that it had channel irons as 
in the North models 1 and 2, (See page 42 answer 14,) corner bolts 
passing through two rails were not employed, and because the 
rails were made with butt joints instead of being mitred together. 
The drawing does attempt to approximate the Weir invention. 
The small amount of clamp or support afforded by these corner 
bolts at Y, in said drawing, is apparent. These bolts would not 
take hold of metal enough to do any good, but they were never 
so made, and the idea of mitreing together the frog points, and 
attaching the vertical sides of the channel irons upon both sides 
by a row of bolts passing laterally through the wing of the chan- 
nel irons, and through one corner of the rails which are mitred 


together, is an after thought copied from Mr. Weir's invention. 


Nothing in the Morden crossing ever suggested such a con- 
struction. Isitnotstrange that Morden was not called on, to testify 
that in that crossing, he bad produced Weir's invention if such 
be the fact. Would defendants counsel have rested the defense 
on Bowe’s impressions if Morden knew that be himself had in- 
vented and used the actual device here in dispute? 

We insist that this drawing should be discarded, because by it 
a use in public is not been proven by the record. But let us as- 
sume that this crossing was made in accordance the Morden cross- 


ing patent of 1878, (See page 82, of the record.) The examina- 


tion of the patent; and its description of itself, we ep ee 
the testimony of expert Hill, and his reasons why d6es not 
anticipate the Weir patent, we adopt as sound and conclusive. 
On this point witness Hill testifies as follows: (page 99 ans. 3.) 

“T have compared the device shown and described in Morden 
patent No. 205,496, with the Weir patent frog, as shown in re- 
issue patent No. 8,814, and find the respective devices to be differ- 


ently constructed for different purposes; the Morden device being 
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essentially a railroad crossing; and the Weir device essentially a 
railway frog. 

In the Morden patent, I find four rail intersections, each con- 
sisting of two main rails, which are always main rails, and never 
guard rails, and guard rails which are always guard rails and 
never main track rails. The main track rails and their respective 
guard rails at each intersection are united by simple channel 
plates, the flanges of which are everywhere parallel, but no means 
is shown for uniting of and binding one main track rail to the 
other, excepting a certain indefinite base plate E. 

In the Weir device, the two point rails which are always 
main track rails, are united to their corresponding wing rails, 
which wing rails are sometimes main track rails, by means of two 
peculiarly formed channel irons, one flange of which is fitted to 
the stem or web of its corresponding wing rail, the whole united 


by three lines of bolts or rivets to produce a homogeneous structure. 


The distinguished features between the two devices are first, 
the channel irons shown in the Morden patent crossing are of par- 
allel flanges; in the Weir frog the channel irons are not of paral- 
lel flanges; and a channel iron with parallel flanges would not 
answer for Weir's frog, from the fact that the flange of the channel 
iron adjacent to the corresponding point rail, is swaged into form 
to fit the stem of point rail, in doing which the parallelism of the 
two flanges is destroyed. Channel irons such as Weir uses, would 
not answer for Morden’s crossing, and channel irons such as Mor- 
den uses, would never be adaptable to the Weir frogs. 


Second, in the intersection of Morden crossing, no means are 
shown or suggested for connecting the four distinct members of 
the intersection together, excepting a base plate, presumably 
sheet iron, whilst in the Weir frog the two wing rails, and two 
point rails, are firmly bound together by the two peculiarly formed 
channel plates, and three lines of bolts or rivets, in such a man- 
ner as to make the whole combination a unity. 
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Third, the Morden device fails to show wing rails, which are 
sometimes main track rails, whilst the wing rails of the Weir 
frog are sometimes wing rails, and sometimes main track rails. 

Considering the state of the art, the peculiarly formed chan- 
nel plates of Weir's frog are sufficient, in my opinion, to establish 
the merit of his (Weir's) invention, in that no other form of chan- 
nel plate is capable of performing the same function. 

The channel plate of Morden crossing is the ordinary channel 
plate of the arts, and it is to be found in many other devices. 

The channel plate of Weir's frog: is a peculiarly formed 
channel plate, and its equivalent, in my knowledge, is nowhere 
found excepting in this frog; one of the principal advantages of 
which is the additional vertical support offered the point rails 
by the tlanges of the channel irons.” 

This crossing patent was applied for Mareh llth, 1878, and 
was granted July 2nd, 1878. [tis a fair presumption that it em- 
bodied all that Morden had invented up to date of filing. Had 
he at that time contemplated the Weir device to be used asa 
crossing, we should. find it exhibited in this patent. But nothing 
‘in this patent justifies the corner bolts and mitre joints of the 


Bowes exhibit. 


MORDEN ESTOPPED FROM CLAIMING THAT HIS CROSS- 
ING IS THE SAME AS THE WEIR FROG. 


The respondents in the trial below argued that the Morden 
crossing is the same as the Weir frog, and that a crossing was 
the same as a frog, and that the channel irons having been used 
in a crossing, it Was no invention to apply them toa railroad frog, 
and logically the reverse of this proposition would also be true. 
It is a sufficient answer to this proposition to cite Mr. Morden’s 
own argument to the Patent Office in the prosecution of the ap- 
plication for the crossing patent now under consideration. In 


the course of proceedings in the Patent Office, he was rejected 
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upon his frog patent No. 173,804; he filed an argument in reply 
thereto, which is printed on pages 118, 119, of this record. In 
speaking of his former patent he says,—“The patent (173,804) is 
fur a trough plate of peculiar construction adapted to be used as 
a frog when the rajls are attached thereto, and diverge or recede 
from each other, as at a turnout or switch; the trough plate is 
not designed as a crossing frog of the kind used when one rail- 
road crosses another, but is simply designed as a frog for conduct- 
ing trains from one track to another on one road, and it would be 
impossible to construct a crossing frog for two distinct railroads 
from the device shown in said patent, unless they should converge 
to a point with a very acute angle, which would be a radical 
alteration.” 


Now witness North says that when they built crossings with 
the angle below 50 degrees, they made them like the Morden frog 
patent (See North Models Nos. 1 and 2.) So it appears that from 
Sept. 13, 1876, up to the date that this argument was filed in the 
Patent Office, (April 17, 1878,) Mr. Morden considered the cross- 
ings as radically differeut from trogs, and that a radical alteration 
was required on angles below 50 degrees. Now we think it is 
self-evident that if Mr. Morden had made his invention of the 
Weir frog device when he made his acute crossings below the 
angle of 50 degrees, instead of producing the device illustrated. 
in the North models, he would have produced the device shown 
in the Weir patent, and would have employed the central line of 
bolts passing through the wings of the channel rails, and through 
the two abutting mitre pointed rails. The very fact that Mr. 
Morden did not so construct either his crossings or bis frogs down 
to 1878, is a satisfactory argument to our minds that it involved 
invention. And the fact that Mr. Morden does not testify to hav- 
ing made it convinces us that he knows it to be Weir's and not 
his invention. 
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The further fact that the defendants below sought to in- 
sinuate this feature into the Bowes (the corner bolts) is self-evident 
to our minds that they attempted to impose on the court, in- 
ducing the court below to give to Morden the invention of 
Weir. 

Mr. Bowes testified that the manufacture of these frogs on 
the part of Morden was abandoned in 1878. 

The record shows Mr. Morden to be now manufacturing the 
device shown in the Morden model, which is, we submit, a pract- 
ical copy of the Weir device so far as the second claim of his pat- 
ent is concerned. We submit that this Court will not, in view of 
Mr. Morden’s record in the Patent Office, now say that the cross- 
ing and the frog patent are the same; and that the Morden cross- 
ing patent of 1878, or the Bowes exhibit aus corrected, is a 
substantial anticipation of the device found in the Weir patent. 

We submit that Mr. Morden cannot be permitted to tell the 
Patent Office one thing in regard to a crossing, and then come 
into a Court of Equity and stultify himself, and say, what he said 
at that time was not true. 

Something more is needed than the metal bolt, shown at Y in 
the Morden crossing to make the Weir frog. It requires a row of 
bolts embracing the channel irons and webs of the point rails 
bolting the four pieces of metal together in a strong manner, and 
the additional rows of bolts for holding the wing or guard rails 
in the proper parallel position to the tread of the point rails, 
This combination never existed, we submit, before the date of 
Weir's invention. 

THE WEIR PATENT INVOLVES INVENTION IN VIEW OF 
THE STATE OF THE ART. 


In the Court below the defendants argued that Weir's patent 
did not involve invention in view of the Morden patent of 1876, 


(page 78,) the Thomas & Miller patent, (page 75,) the Wood patent, 
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(page 76,) the Egan patent, (page 80,) and the Morden crossing 
patent, (page 82.) We submit, if your Honors please, that these 
patents show conclusively that there was an invention in the Weir 
device. 

We submit that these patents show that there was a want 
felt, to wit: the necessity of a stronger frog structure; the neces- 
sity of strengthening and supporting the point rails, and here are 
shown five different attempts to improve the frog structure. The 
defendants own the Thomas & Miller patent, but so far as the re- 
cord discloses it was never manufactured by them. The model 
shows that it employs two U-plates, one in front of the other, one 
of which is slotted to engage over the extreme point of the point 
rails, and the other one used to unite the throat of the frog for- 
ward of the point rails for holding that portion of the frog struc- 
ture together; and four peculiar bolts G, G’, G” G,” to form the 
lateral support of the frog point, and three bed pieces C, or chairs 
to clamp the outer flanges of the frog, and by means of them to 
spike it to the ties. In this Thomas & Miller patent, all the lateral 
thrust of the flange of the car-wheel, bearing against the point of 
the rails, is borne by the bolts G, G’ G” alone, each one of these 
three bolts singly receives the thrust of the wheels assisted by the 
narrow piece of metal near the extreme point. In this patent 
there is no vertical support to the heads of the point rails, and 
the idea of employing this vertical support acting also as a lateral 
brace running entirely along the point between the wing rails, is 
utterly wanting. - 

The Wood patent shows one fish-plate between the two point 
rails, and another on one side of it. Here is an attempt to get 
the vertical support. But this is vertical support of the forward 
point of the rail alone. It does not show the idea of connecting 
the four rails into one strong unitary structure having both lat- 
teral and vertical support at all points of the several rails. There 
is no proof in the record that this frog has ever been used. It is 
open for the defendant to use, but they do not use it. 


The Johnson patent shows the use of fish-plates upon each 


of the point rails. We submit to the Court that the substitution 2 
of the Johnson poirE rails, held together by the flsh-plates, for the 


Morden point rails in the Morden patent, and resting in the Mor- ee 
den V depression, would come the nearest to anticipating Weir of | 

anything shown in the state of the art. And yetsuch a structure — 
would not be the Weir invention; and such a structure the de- 
fendants are at liberty to make, for the Johnson patent is now 
public property, by reason of the expiration of the Englis, pat- 
ent previously taken out for the same invention. Yet such a 
device would not satisfy rallroad officials. It would have the in- 
herent defects which rendered the Morden frog itself a failure, 
to wit: it would have to depend upon the vertical bolts through 
the thin plate, and through the flanges of the point rails to hold 
it vertical and upon the shallowness to hold the point against 
strains. The strains of a rapidly moving train over these points ‘ 
caused the Morden frog to fail. (See testimony of Bowes.) He a 4 
testifies, page 69, answer 55, speaking of the Morden frog, “My _ 
recollection is that we did experience trouble in what few we made 
of them, and if I recollect right, the lip, or V depression were ' | 


not strong enough, or stiff enough to hold the point of the frog in 


place.” 
Now it was someting more than the addition of the Johnson 


to the Morden trough plate, that was wanted to make the channel 


iron frog, it was to have one channel iron on each side of the 


point rail perform the function of supporting laterally and verti- 


‘ally the wing rails and holding the four rails in a parallel plane, 


distributing the strain by means of these U-plates and the three 


lines of rivets throughout the entire structure; and the fact that 


many attempts were made to reach such a result, shows that 


something more than mechanical skill was required to produce it. 


THE EGAN PATENT. 


W. T. Egan obtained a patent Dec. 12, 1876, (page 80.) 
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This W. T. Egan was a partner of Mr. Bowes, and handled 
the Morden frog, and we can see why it was produced. It em- 
ploys the Morden plate, and two angle irons, one wing abutting 
the outside guard rail, and the other wing slightly inclined from 
the horizon projecting inward as a foot abutting the lower edge of 
the web of the point rails upon either side, one such angle iron 
being used upon either side. Mr. Bowes is unable to tell whether 
they manufactured any of these or not, but it manifestly lacks the 
essential features of the Weir invention. It does not contain two 
sets of channel plates with the three lines of bolts uniting the 


two sets of channel plates to the four rails forming the frog. 


This Egan device was apparently not considered by the Court 
below as affecting the validity of the Weir patent. It was filed 
in the probate office, Oct. 18, 1876, which is later than Weir's in- 
vention. The Court only referred to the Morden frog patent of 
1876, and the Thomas & Miller patent. These two patent devices 
are owned by the defendants. They are open to them to use. 
No one else has the right to use these two patents. If they were 
practically and substantially the same as the Weir device, we 
certainly should not have been-in Court asking an injunction 
against the Morden Manufacturing Company, for Morden would 
still be using these abandoned inventions instead of adopting 


those of Mr Weir. 


FOURTH ERROR. 
THE WEIR PATENT INVOLVES INVENTION. 


It is contended by the defendants and intimated by the Court 
below, that in view of the Morden, Thomas & Miller, and the 
Egan patents, that the Weir patent device did not involve inven- 
tion within the meaning of the patent law. Invention is the 
work of the brain, assisted by the hands, and in the eyes of the 
law, if it practically advances the art to which it pertains one 
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step; if it adds to the sum of human achievements; if it is practi- 
cally better than what had preceded; due to the new combination 
of old elements, or the combination of old and new elements, it 
is entitled to protection under the patent law. 

We do not believe it will be necessary for us to discuss at 
length this question of want of invention before your Honors. 
The superiority of the Weir device and its difference to the eye 
alone, bespeak for it the merit which witnesses Hill and Weir 
have said it attains in practical use. | 

This testimony of theirs is not only uncontradicted, but 
strongly corroborated by the fact that defendants have abandoned 
the manufacture of the Morden frog as patented; of the Egan frog 
as patented; and of the Morden frog as represented by the North 
models, and have adopted this very frog which they say lacks 
invention. 

They have adopted this frog, which Mr. Weir put down in the 
Indianapolis yards in 1877, and demonstrated its superiority, be- 
ause their own frog had failed. 

We have before quoted the testimony of Weir, (page 113, 
answer 60), in which he states that the Morden frog failed, “be- 
cause of the insufficient means of holding the point rails in their 
relative position to the wing rails,’ and because of the lack of 
strength of the Y-shaped plate in furnishing sufficient vertical 
support. This testimony is corroborated by witness Bowes (page 
69, answer 55) who testified that but few were made, “ because the 
lips of the V-shaped depression were not strong enough or stiff 
enough to hold the point of the frog in its place.” 

The testimony of Davidson, superintendent of the defendants’ 
shop (answer 17, page 50), shows that the defendants have con- 
tinued to manufacture the Weir instead of the Morden frog. 

Should not defendants be estopped from now saying there is 
no invention in this frog, having abandoned their own style, and 


having adopted Weir's after 1t came on the market? Surely would 
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they not have made the Weir frog in the first instance, or imme- 
diately after the first failure of the Morden frog, if it involved no 
invention, merely mechanical skill to produce the form shown in 


the Weir patent? 
INVENTION. 


In view of the facts, proof and ctrcumstances in this case, we 
think the reasoning of the Supreme Court in tha opinion rendered 
deciding the case of Loom Co. vs. Higgins, 105 U.S., p. 591, ef- 
fectually disposes of this defense. The Court says: 

“Tt is further argued, however, that, supposing the devices to 
be sufficiently described, they do not show any invention; and 
that the combinations set forth in the fifth claim is a mere aggre- 
gation of old devices, already well known, and, therefore, it is not 
patentable. This argument would be sound if the combination 
claimed by Webster was an obvious one for obtaining the advan- 
tuges proposed—one which would occur to any mechanic skilled 
in the art. But it is plain from the evidence, and from the very 
fact that it was not sooner adopted and used, that it did not, for 
years, occur in this light to even the most skillful persons. It 
may have been under their very eyes; they may almost be said to 
have stumbled over it; but then certainly failed to see it, to esti- 
mate its value and to bring it into notice. Who was the first to 
see it, to understand its value, to give it shape and form, to bring 
it into notice and urge its adoption, is a question to which we 
shall shortly give our attention. At this point we are constrained 
to say that we can not yield our assent to the argument that the 
combination of the different parts or elements for attaining the 
object in view was so obvious as to merit no title to invention. 
Now that it has succeeded, it may seem very plain to any one that 
he could have done it us well. This is often the case with inven- 
tions of the greatest merit. It may be laid down as a general rule, 
though perhaps not an invariable one, that if a new combination 
and arrangement of known elements produce a new and beneficial 
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result, never attained before, it is evidence of invention. It was 
certainly a new and useful result to make a loom produce fifty 
yards a day when it never before produced more than forty; and 
we think that the combination of elements by which this was ef- 
fected, even if those elements were separately known before, was 


invention sufficient to form the basis of a patent.” 
ERRORS OF THE COURT BELOW. 


There are two positions stated in the opinion of the learned 
Court below, from which we most strenuously dissent. It is stated 
in the following language (page 26 of the record) : 

* But the proof shows that in applying his device to crossings 
instead of switches he (Morden) used channel or V-shaped irons 
to connect the point and wing rails, and the connection of his pe- 
culiar form of V-shaped point with the wing rails by means of the 
U-irons bolted or riveted to the web of the point and wing rails is 
an element of complainant’s device now in controversy.” 

We suppose the Bowes device, and the Bowes Galva exhibits 
are referred to in this language. We have already shown that 
Bowes does not identify these two exhibits; that the crossings 
themselves are not produced ; that the drawings are made from 
memory, and that Bowes’ memory is not sufficiently clear to lead 
him to say that they are representations of those old devices, but 
that they are similar, while North, the mechanic who made them, 

swears positively no such devices were constructed. (See ante, 
page .) Hence, the Court erred in regard to the facts proved. 
The record effectually disproves this statement in the opinion. In 
referring to the date of the sale of this Bowes exhibit, September 
13, 1876, the Court says: “And the Court will presume that in due 
course of business it took at least some months before this time to 
devise and produce these frogs.” What was the occasion of this 
unusual presumption on the part of the Court? A similar pre- 


sumption, we venture to say, is not anywhere found in American 
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decisions. Why Mr. Weir testified that his invention was evi- 
denced by drawing as early as June, 1876. Was it not for this 
purpose that this presumption was introduced, to carry back the 


Morden patent prior to the date of Weir's invention ? 


This statement, in connection with the statement before quoted, 
that these earlier devices show the wings and channel irons bolted 
to the web of the point rails in the earlier uses, are manifestly 
error. The presumption of the Court below is not admissable 
under the rules of law, and the finding of fact fails even on de- 
fendant’s own testimony, under the rule which places the burden 
upon the defendant, and that every reasonable doubt shall be re- 
solved against him. (Coffin vs. Ogden, 18 Waill., 124.) 


It seems to us that these two mistakes led to a third one, 
which is as follows: “ But after Thomas & Miller had shown the 
use of their brass plate, which, as I have stated, is but a short 
channel iron, and after Morden had, in February, 1876, shown the 
use of the V-shaped plate as a means of connecting the two outer 
rails, there would seem to be little room for invention, and it is 
only a mechanical application of the same device to apply the 
channel iron to hold the V point in its proper place, instead of re- 
cesses which Morden adopted. In other words, when once the 
utility of the channel iron as a means for holding the wing rails in 
their proper relation to each other was shown, there was no more 
invention in using it to hold the point in place and strengthen the 
point rails than there was in using a bolt or rivet to fasten these 
channel irons to the rails, bolts and rivets being old. Morden 
adopted it as his mode of connecting the wing and point rails 
when the angle of the frog of crossing was so great as to make the 


recesses in his trough plate inapplicable.” 


Here it is conceded that it was invention on the part of 
Thomas & Miller to use a U-shaped iron at the front of the point 
to hold the wings of the rails together, then to slit the web of this 
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U plate to receive the point of the frog, and then to depend on a 
row of spreading bolts between the point rails and the wing rails 
to resist side thrusts. 

If the reasoning of the learned Court is correct at all, it is 
that after this patent by Thomas & Miller it was no invention for 
Morden to make his V-shaped plate, recesses being old; but the 
learned Court seems to think Morden had made an advance and 
that his V-shaped recess was a valuable feature. 

Now, in view of the tact that this Morden frog never took its 
place among the arts as a reliable device, and in the further view 
of the fact that no Thomas & Miller frogs are shown to bave ever 
been made, and in view of the tact that Morden from 1876 to 1878 
tried to make bis V-shaped frog work, without success, and that 
he did not know how to make a solid unitary structure until 
after Weir's invention was on the market, we make a full answer 
to the statement of the Court. But wish to go a step further and 
say not only was the combination of Weir new, but a new and 
useful result was attained. Expert Hill testified (see page 102 of 
the record, answer 9): “The Morden plate offers very little sup- 
port to the point rails, from the fact that the fretting upon the 
short point of such portion of the plate would soon break it. The 
lateral support is also limited, from the fact that no sufficient 
means dre show to prevent the lifting of the point rails from the 
V-shaped recess under strain. In Weir's channel irons the verti- 
cal and lateral support furnished is a maximum for the space oc- 
cupied, and I can not conceive of another device which shall be as 
strong,simple and durable, for the purpose, and elastic as the Welr 
channel irons.” 

This witness is corroborated by the action of the defendants 
who manufacture, not the Thomas & Miller, not the Morden 
V-shaped frog, but the thing which Weir has shown and described 
in his patent. This was the ultimate reached by Mr. Morden 


more than two years after Weir's invention, even though he was 
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before him in the field experimenting with his V-shaped plate. 
And this is because the frog point of Weir’s patent not only isa 
new combination obtained, to wit, two sets of channel irons in 
diverging lines abutting on either side of the point rails, the three 
lines of bolts securing these parts to the point rails and to the 
wing rails making a different elementary structure, but in addi- 
tion, as the expert Hill states, the vertical strains both upon the 
point and wing rails, as well as lateral thrusts upon both, are pro- 
vided against by the three lines of bolts and the two diverging 
channel rails on either side of the point rails. 

As we have before stated, it is essential that the plane of the 
tread of the rails upon the point and wings shall be maintained 
parallel, as the wheel overlaps both at the same time, so that in 


passing from one to the other there shall be no vertical movement 


of ore independent of the other; a slight lost motion of either the 


point rails or the wing rails would cause a jar or stroke of the 
train wheels which would soon break the rails so moving. It 
would be like gripping one end of the rails in a vise and striking 
a blow upon the free end to allow of lost motion. This is what 
caused the Morden point rails to break. This lack of vertical sup- 
port is what prevented the Thomas & Miller patent from ever 
being used, and the provision against these results is what made 


the Weir frog practicable. 
WEIR REISSUE IS VALID. 


‘In the opinion of the Court below there was no ground appar- 
ently for holding this reissue invalid. 

The counsel for defendants in the Court bolow contended that 
the reissue was invalid because the claim was broadened, and in- 
sisted that a delay of two months in applying for a reissue patent 
was fatal to the broadening of the claim. On page 112, answer 56, 
Mr. Weir has explained the delay in the granting of the original 
patent. He says: “The patent did not issue with the claims as [ 
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had expected, or that I believed I was entitled to receive, and at 
once took steps to obtain the reissue with such claims as I thought 
I deserved for the invention.” _ 


Question 57. “How soon did you consult Messrs. Wood & 
Boyd about a reissue after the patent was granted ?” 

Ans. “As soon as I conld get to them after the receipt of 
the patent, within a day or two thereafter. I lost no time in pre- 
paring the specification and claims for the reissue which the office 
forced me to take out in two divisions.” 

Now the original patent was granted May 20, 1879, and the 
petition was received in the Patent Office June 30, 1879. (See 
record, page 98.) 

We submit that this application was made within a reason- 
able time, even under the strictest application of the rule requir- 
ing diligence. It must be borne in mind that under the practice 
in the Patent Office at that date the patent was dated two weeks 
before its issue. 

Another reason why the defendants claim the reissue to be 
invalid is because the second claim is not limited to the bolting of 
the channel irons together in front of the point rails. This fea- 
ture was not shown in the original Patent Office model, a dupli- 
cate of which is in evidence. A second model was filed showing 
this feature, and the limitation to this feature was the very objec- 
tion which Mr. Weir found with his patent because he filed his 
specification with his present second claim, which was considered 


by the office and duly allowed. 
THE REISSUE WAS MADE TO CORRECT ERRORS. 


Another error appearing in the original patent was that the 
angle iron devices and the channel iron devices were both held 
to be the equivalent. Mr. Weir desired to claim both of these fea- 
*ures independently, and was required to reissue his patent in two 


divisions in order that he might have a suitable claim for each of 
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interpolating into it the element of double thickness of flanges 
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these two different devices. The facts of the case show that Mr. 
Weir has been required to pay four patent fees, the second for his 
original patent through the negligence of his attorneys, and two 
additional patent fees for the divisions.of bis reissued application, 
so that in fact he has paid four patent fees to receive the protec- 
tion of the Government, suffering first at the hands of bis attorney 
and then by mistake through the Patent Office. He has certainly 
used greut diligence to have these errors corrected and to secure a 
patent commensurate with bis inventions, and it now seems that 
because of his misfortunes his rights are to be taken away from 
him by a Court of Equity invoked to add to bis misfortunes, in- 
stead of protecting him in the enjoyment of what he himself has 
created, of what has proved a great benefit to the railroads, and 
what his rivals desire to use without let or hindrance. We insist 


that to hold his patent invalid would be inequitable. 
INFRINGEMENT. 


The question of infringement depends entirely upon the con- 
struction of the second claim. The only ground of defense to the 
charge of infringement made by the defendants or stated in the 
opinion of the Court, is that the Morden frog does not infringe 
because the overlapping flange of the short point rail is made to 
tit the flange of the long point rail by planing instead of swedg- 
ing. This difference we believe to be immaterial so far as the 
second claim is concerned; the frog is substantially the Weir 
frog; there is no testimony in the record to show that the differ- 


ence is material. 


DOUBLE THICKNESS OF FLANGE OF POINT RAILS NOT 
AN ELEMENT OF WEIR’S SECOND CLAIM. 


Defendant’s ground of defense to the charge of infringement 
is substantially this: that the second claim should be limited by 


point rails. 
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the terms of the claim prohibits it. This claim commences as 
follows: “A frog, composed substantially of the two center rails. 
Then it goes on to enumerate all the elements which are included 
in the unitary structure claimed. It names all the “ substantial” 
elements of the structure. The double thickness of flange is not 
named as an element, because it was not intended to be so limited, 
The reading of this claim was made specific for the very purpose 
of including everything necessary to the structure. No less; no 
more. 


As a rule, courts do not interpolate features into a claim, un- 


less the state of the art requires them to do so. There is nota 
single prior device which shows the structure specified in the 
second claim to be old. Hither with or without the double flange, 
it is new. The two point rails, joined to the wings by the two 
channel irons, and the three lines of bolts are novel, per se, and 
the application of the ordinary rule of liberal construction of 
claims to make them commensurate with the invention justifies 


the constrution we ask. 


We think the reasoning of the Supreme Court, in the case of 
Lake Shore R. R Co. vs. Car Brake Co., 110 U.S., page 236, de- 
cided at the last term, a full and complete answer to defendant’s 
attempt to import into Weir’s second claim this feauuwe of double 
flanges, which is not mentioned therein, but made a special fea- 


ture of the first claim. In deciding that case, the Court says: 


“There is no suggestion that the combination of the second 
claim was not new; and, there being nothing shown in the state 
of the art which requires any such construction of the second 
claim as that contended for by the defendant, and it being fairly 
susceptible of the opposite construction, and the latter being one 
that is commensurate with the real invention embraced in the 


second claim, and one which prevents the real substance of that 


This should not be done, first, because a fair consideration of 
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invention from being bodily appropriated by an infringer, it is 
proper to give the claim such a construction.” | 


We might sately rest the case upon this point, for it is a well 
known illustration of the doctrine of liberal construction to pro- 
tect a bona-fide invention. The case cited is, however, on all fours 
with the case at bar. Nothing in the art anticipates the construc- 
tion we ask. It is commensurate with the real invention em- 
braced in the second claim, and such construction prevents it 
from being bodily appropriated by an infringer. 


The same doctrine appears in very many other cases; it 
comes fairly under the rule laid down by the Supreme Court in 
Winans vs. Denmede, 14 Howard, page 341, for construing 
claims, which is as follows: “Now, while it is undoubtedly true 
that the patentee may so restrict his claims as to cover less 
than what he invented, or may limit to one form of machine, ex- 
cluding all other forms, though they also embody his invention, 
yet such an interpretation should not be put upon his claim, if it 
can be fairly construed otherwise, and this for two reasons. First, 
because the reasonable presumption is that having a just right to 
cover and protect his whole invention, be intended to do so; and, 
second, because specifications are to be construed liberally in 
accordance with the design of the constitution and the patent laws 
of the United States to promote the progress of the useful arts, 
and allow inventors to retain to their own use, not anything 
which is matter of common right, but what they themselves have 
created.” 

This rule of interpretation of claims has been applied in two 


other very late cases by the Supreme Court. In the case of Clough 
vs. Barker, 106 U. S., 166. 


The third claim of the Clough patent, as therein sustained, 
was for a combination of three elements. The defendants em- 


ployed only two elements, yet because the invention was new, the 
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Court gave a broad construction to the claim, and applied the doc- 
trine of equivalents liberally, so as to give Mr. Clough the benefit 


of what his invention really was. 


In the case of Loom Co. vs. Higgins, 105 U. S., 580, the Court 
applied the same liberal rule of construction, and although the 
claim found to be infringed was a combination of elements, the 
Court applied the doctrine of mechanical equivalents liberally, be- 
cause the invention was new and useful, and practically and ma- 


terially an advance in the art over what had preceded it. 


In the case of Bates vs. Coe, 97 U.S., the same liberal rule of 
construction was applied. The invention was new and useful, 
nothing like it having existed before. The Court construed Mr. 
Coe’s claim to be co-exteusive with his invention. So in the case 
of Hyndman vs. Roots, 97 U.S., 224, the same liberality of con- 
struction was applied for a combination claim. And we might 
cite from the Supreme Court very many more cases where the 
liberality of construction of the patent of an actual bona fide in- 
ventor has been applied to protect him in the full enjoyment of 
his invention. 


The invention of Weir, in this case, is of great merit. 


Witness Hill, in testifying of this superiority, says: “In Weir's 
channel irons the vertical and lateral support furnished is a maxi- 
mum for the space occupied, and I can not conceive of anothér 
device which shall be as simple, strong and durable for the pur- 


? 


pose, and elastic as the Weir channel irons.’ 


All the other frog inventions set up to anticipate Weir have 
been abandoned as worthless or unsalable; not one of them is now 
shown to be in use. Morden, with his associates, North and 
Bowes, tried three or four modified forms of Morden’s frog, but 
they failed. 

The form shown and claimed in Weir's patent they find to be 
useful, durable and satifactory to the railway world. They adopt 


|, 


it. And they come into the court now, and ask your Honors to 
construe the Weir patent so that they may infringe it and take 
all the advantages discovered by Weir with guaranteed impunity. | 


If there ever was a case under the law of patents where the 
Court can justly say, “ The course of the defendant is not such as 
to commend them to a court of equity,” surely this is one. 


Looking at this case practically, nothing is shown that ex- 
isted prior to Weir's invention, which fairly compares, in point of 
simplicity, elasticity, strength and durability with bis invention. 
There is nothing of their own which the defendants can use to 


take its place and satisfy the railway world. 


If the older inventlon of Morden, or of Thomas & Miller, 
which defendants own, is just as good as Weir’s device, as defend- 
ants so strenuously insist, there is no hardship in requiring them 
to let complainant's invention alone, and use the older dvices. 


Miller & Peters vs. DuBrul, 2 B. & A., page 26. 
Handy vs. Griffith, 3 Fisher, page 619. 

In conclusion, we submit to your Honors, that the equities of 
this cause are with the complainant. That the defendants have 
invaded his rights for the purpose of employing a useful and more 
valuable invention than any that preceded it. We submit that 
we have fully established our case, and are entitled to a decree, in 
accordance Wi.h the prayer of our bill. 


E. E. WOOD, 
EDWARD BOYD, 
CLARENCE A. SEWARD, 


Of Counsel for Appellant. 
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The errors complained of are as follows : 
ASSIGNMENT OF ERRORS. 

The court erred,— 
1. In dismissing the bill. 
». In its reasons assigned therefor. 
3. In its construction of the second claim. 

4. In holding that the combination recited in the second 
claim did not involve invention. 

+. In holding «that the U iron, as a mode of connecting 
the point and wing rails, was in public use and well known 
before complainant claims to have been the inventor there. 


ot. 

6. In holding that the application made by Weir in 
February, 1S7%. must be considered as his first application, 
the former application going for naught, and leaving him 
to stand upon that application as made at the time he re- 
newed it upon his old specifications and drawings.” 
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Mr. Weir's invention relates to railway frogs and to those 


Pont 


alone. 

The use of a railway frog, and the genera! features of its 
construction as implied in its name, and as actually applied, 
are facts of universal notoriety, and so generally understood 
that they are to be regarded as forming part of the common 
knowledge of every adult railway traveler. 

[na strict and accurate sense there is but one = railway 
frog.” In an inaccurate and loose sense there are two 
kinds. Webster thus defines the two: 
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stated and emphasized by the witness Hill [p. 39). whe 
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*]T understand from my practice as an engineer, that a 
railway frog and a railway crossing are two different and 
distinet devices.” 

It is the former device—the railway frog proper—with 
Which Mr. Weir's invention deals. That) the © crossing 
frog” differs therefrom is self evident. 

1. It requires a distinet name indicative of its purpose to 
kdentify it. | 
2. Such purpose is to retain the car wheels upon the line 
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of rails upon which they are running when they approach 
the crossing; whereas the object of the frog proper is to 
divert the wheels from the previous alignment of rails to 
rails diverging therefrom. 

3. These different purposes can not be accomplished by 
interchanging the devices. Each is therefore sui generis 
and has its own peculiar mechanical construction adapted 
to keep the train “on the line™ or to shunt” it, # @.. . 
“shove it on one side,” as may be required. The resultant 
intended purpose being thus diverse it is evident that the 
modus operand: of its accomplishment, ¢. e.. the mechanical 
device, must be equally diverse. 

Any reference therefore to «crossing frogs.” as bearing 
upon Mr. Weir's invention, is not only irrelevant but mis- 


leading. 


Pome U1. 

The essential elements in a railway frog are safety, solid- 
itv or firmnessand durability. To secure one or al! of these 
characteristics has been the effort of many inventors. The 
answers refer to 24 different ‘recorded attempts to secure 
them. The + Index to Patents” shows that between 1866 
and IS73 there were 51 patents taken out to accomplish the 
same objecteeto inprove a railway frog. The name, the 
purpose, and the device. were therefore alike old in the art, 
and the devices were in detail of infinite variety. That 
they were as defective as they were various is evidenced by 
the constantly repeated efforts of numberless inventors to 
improve or perfect them. 

The evidence in the record warrants the assertion that 
the devices invented by Mr. Weir best meet the controll. 


ing requirements of practical railway movements. They 


have been generally adopted by the railways,and have also 


been adopted hy the defendants themselves. 


Point IIT. 

The V shaped railway frog, which so closely conforms to 
the shape of the frog in a horse’s foot, has, of necessity, the 
same “point” as characterizes the latter. From the earliest 
period in the history of railways this point has been made 
by causing two rails of the kind in use on the general track 
to converge. The modus operand: of producing and retain. 
ing this convergence, ¢.¢c., of securing the point ex perman 
ence has also been of infinite variety. However accom. 
plished, the thing when done was as a completed whole— 
“a railway frog.” 

“Mr. Weir's patent asserts this commonness of the use of 
two converging rails in these words: 

“In place of cutting away * * between the two rails * * 
hetween the lines of the angle of the frog, as is the common, 
and [ may say usual, practice.” ete. 

The converging rails were therefore old and common place 


in a railway frog. 


Pont TV. 

The frog on the horse’s foot is of further instruction. — It 
demonstrates its uselessness for any purpose unless firmly 
connected with the structure as a whole. The connection 
hetween itself and the exterior wall of the hoof beneath 
which the shoe is fastened, and which for the purposes of 
the illustration may be called the » outer or wing rails.” is 
afforded by the sole of the foot, which, whether flat or curved 
backward, binds the frog to the wall. and so to the shoe or 
wing rails. If this sole be curved it is the natural proto 
tvpe of the mechanical U in the artificial railway frog. 

That there must be a connection between a frog point and 
the wing rails was the lesson of practical experience which 
ended in requiring safety, firmness and durability in every 


railway frog. 


Fach inventor has sought to solve the problem in his own 
way, and by his own particular method. Mr. Weir has 
solved it by increasing the strength of the frog, and by pro- 
viding a new method of securing the attachment of any kind 
of frog to the wing rails. : . 


Point V. 

One of the elements to be secured in the frog was firm- 
hess or solidity, and to accomplish that end Mr. Weir said: 

In place of cutting away ‘both of the flanges of the [con- 
verging | rails * * I continue the flange * * of full width, 
intact, clear along the continuation of the two rails to the 
point where it strikes the flange of the outer rail, * * and I 
swage up the flange b' of the rail B' on one side so that it 
lies over a flange of rail B.” ete. 

The result of this process is thus stated in the patent : 

* Such a formation and connection * * in itself makes a 
solid end to the point with a full width flange which is over- 
lapped by the flange of the other rail, and thus a Qange of 
double thickness is afforded at a point where strength is par- 
ticularly needed, and the cutting away of the flange [as is 
the usual custom] is avoided entirely.” 

The requisite solidity or firmness was thus secured. 


Pont VI. 

Mr. Weir now dismisses the frog from his mind, the patent, 
and the case, and addresses himself to a method for uniting 
any railway frog to any wing rail. He therefore says: 

~ My invention relates, second” [he has finished with the 
first] *to an improved manner of connecting the two rails 
of the point together, and two channel iron pieces to which 
the outer rails are connected.” 

The second invention is therefore a three fold mechanical 


connection. 
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1. Of the two converging rails themselves. 
2. Between such united structure and channel irons—like 
the sole in the horse’s foot—on each side of the united frog. 
3. Between such channel irons so united to the united 
froe and the exterior outer or wing rails. 
This three fold connection constitutes the subject matter 


of the second claim, the only one here in controversy. 


Point VII. 

The court below erred in interpolating in this second 
claim after the words: 

“A frog composed substantially of the two centre rails 
BB joined to form the V shaped point.” 

The words: 

* After such two centre rails BB' have had their flanges 
swaged and overlapped as hereinbefore set) forth, and 
unless so swaged and overlapped I make no claim under 
this my second claim.” 

There is no authority in the patent or in the law for this 
interpolation. On the contrary, the law itself is against the 
right so to interject new matter, and the patent itself repudi- 
ates that as its proper construction. The judicial maxim of 
construction is wf res magix valeat quam pereat, and Mr. 
Weir's language shows that he did not intend any such 
limitation. He thus heralds the converging rails: 

“AA! are the outer or wing rails, and BB' are the two 
rails which compose the acute angle or point.” 

This is old language familiar in railway titerature and 
abundantly illustrated in the record. Thus in Wood's patent 
[p. 77] it is said: 

~In the drawing, A and B represent the two rails which 
form the point of the frog.” 

In Morden’s patent [p. SO] it is said: 

* A metallic plate * * to secure the ends of the rails 


1)])' * * " 


In Egan’s patent [p. 81], the letters come more closely 


home, for it says ; 

* AA show the angle irons which hold the point rails, 
BB. 

Mr. Weir's rails BB' are therefore only and simply the 
old commonplace rails AB, DD and BB, converging § to- 
gether in the old commonplace way to produce the old 
result of a point, and when Mr. Weir designates them as 
BB the only novelty therein is in the use of the prime. 

It is with these old converging rails AB, DD, BB and 
BB'. that Mr. Weir deals in his second claim. Not a word 
does he sav about those two rails being swaged or over- 
lapped in their flanges. And the interpolation of that con- 
struction in their formation was just as unjust to Mr. Weir 
as it would have been to Wood, Morden or Egan. 

Again, all that Mr. Weir savs with reference to swag- 
ing and overlapping the flanges may be eliminated from 
the specification without injury thereto, as well and suffi- 
ciently descriptive of the device covered by the second 
claim. His instruction how to connect the converging rails 
BB' with each other—with the channel-irons — with the 
outer or wing rails, is complete in itself. and does not 
in anv way repose for its perfection or construction upon 
swaged or overlapped flanges. Why then judicially inter- 
polate a feature which the patentee omits as non essential / 
Why foree it upon him when his omission in relation thereto 
emphatically protests against the right so to add to his 
otherwise complete description and claim. 

Again, Mr. Weir is intelligent. When he wishes to ap- 
propriate BB! after swaging: and overlapping, he knows 
how to use the precise words necessary to accomplish that 
result. This is shown by his third claim, which is phrased 


as follows: 


* 3. Incombination with the point rails BB', wéted to each 
other as described, the channel pieces D extending,” ete. 

Tlie old maxim always judicially regarded expressio unius 
est erclusio altervus” ought to have controlled the judicial 
judgement below, which should have been that Mr. Weir's 
omission to use in the second claim the words of the third 
claim, = fitted ton each other ds descrihted Wiis purposed anda 
intelligent. Such a ruling would have been comprehended 
and understood. Its converse =» that because Mr. Weir did 
not use those words the law implies that he intended so to 
use them.” is not comprehended or understood because it 
violates the maxim and imputes an intent, of Which there 
is not any evidence, to leave to inuendo in the second 
claim, a physical facet which is intelligently expressed in the 
succeeding claim. 

The second claim is therefore to be construed as claiming 
the connecting devices therein recited in their application 
to any converging frog rails. 


Poinr VIII. 

Mr. Weir's railway frog involved invention. This is 
proved : 

1. By its displacement of all antecedent frogs. This 
factor is judicially regarded as constituting persuasive evi 
dence of utility, novelty and patentabilitv. Use by the 
public and by the defendants, is evidence that the patented 
result was the product of invention. [| Washburn vs. Hypish. 
10 Bissell, 65; Smith esx. Glendale, 1 Holmes, 540.] for, as 
was said by Mr. Justice Blatchford, in Lindley rs. Stein [10 
Fed. Rep.. 915]: «All these matters are very persuasive 
in favor of its patentability.” in other words, are contirma- 
torv of the judgment of the Patent Office, as expressed by 
issuing the patent. tl forteors, is this true where there 
were acknowledged defects ino pre-existing devices, which 


$) 


are remedied by the patent. {Asmus rs. Alden, 27 Fed. 
Rep., 684; Butler rs. Steckel, ¢/.. 219; Niles ra. Betts, ¢., 
301; Ward rs. Grant, 14 //., 696; Detroit re. Renchard, 9 
4d. 2035. | 

2. By the evidence. Hill savs: 

+I believe that a U formed plate has been used to bind 
the two wing rails together, forward of the point of the frog, 
hut never to unite the point and wing rails together, prior to 
the date of complainant s patent” 

This evidence seems to be uncontradicted, and it reealls the 
India rubber patent. Charles Goodyear discovered that 
heat and sulphur in given proportions would produce soft 
and flexible vulcanized India rubber. He patented the dis- 
covery and maintained the patent. His brother discovered 
that by subjecting the gum to a higher heat, with a larger 
proportion of sulphur, he could produce a vuleanized com- 
pound of horn-like character, and he patented the discovery 
and maintained the patent. 

Mr. Weir has imitated the brother. He discovered that 
another U and more connections with more rivets and bolts 
would stecessfully solve the problem of safety, solidity and 
durability. Invention is not a question of degree.® A new 
means or method of producing an old result so that there- 
after it can be more safely, firmly and permanently utilized 
ix invention, unless the identical mechanical means had so 
previously existed as to be capable of interchange with that 
which is claimed as new. If the interchange can not success- 
fully be effected then the new mode ¢s* invention. 

* ('vessat ratio 

3. By the estoppels in the record proper. The answer of 
Morden [p. 12] concurred in by the answer of Blackburn 


[p. 15], asserts that Weir's raiiway frog is an infringement 
of Morden’s patent, number 173.804 [p. 79], if this be so, 
then Morden has. as inventor, obtained a patent for the 


The change of the eye of ax cedle from the head to the point was 
not apparently a very important change, but it revolutionized one 
ranch of domestic life by rendering a sewing machine possible. 
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railway frog which Mr. Weir claims as his invention, and 
Morden’s oath and acceptance of his patent estops him from 
asserting that such trog did not require invention. 

4. The second claim is a combination claim. All the pre- 
sumptions of law are in favor of the novelty, utility and pat- 
entability of a patented invention [Grier rs, Gotlinger, 7 O. 
(7., 563; Smith rs. Woodruff, 6 Fisher, 476]. A combina- 
tion claim rests not on the novelty of the parts or elements 
combined, but on the novelty of the mode of combining the 
parts. {Westlake rs. Carter, O. G.. 639]. It is the novelty 
and utility of their assemblage and combination that are to 
he regarded, and such combination is to be considered in its 
entirety as aunit. [Re Gould, 5 O. G., 1211, and if all its 
essential elements have not heretofore been embodied and 
employed together, it is to be taken as an original invention, 
| Watson vs. Cunningham, 4 Fisher, 528]. Hence a combi 
nation of things not in themselves new, but which combi 
nation is perfectly new in the form in which the inventor has 
cast it, and produces new or more beneticial results, is the 


proper subject of a patent. | Huddart esx. Grimshaw, Web's, 


Pat. Case, 85: Murray ex, Clayton, Eng. LR. 7 Ch. O77. 
Any new combination, if it produces new and useful results, 
ix patentable though all the constituents of the combi 
nation were well Known and in common use before the com 
bination was made. [Hailes ex. Van Wormer, 20° Wall. 
368: Roberts ex. Diekev, 1 Ol G4: MeCaulev esx. Cunning 
ham, 3 Pitts Law Jr. 366; Smith vs. Fraser. 3 oh. S97]. 
To the same effect are Childs ers. Boston, 5 O. G.. 61: Marsh 
eK, Dodge, DO. GG. BOO: Foxwell esx. Bostoek. 12 Weekly 
Rep.. 725: Adams rs. Edwards, 1 Fisher, 4, 


Pont EX, 
Morden’s frog patent does not enable one skilled in’ the 
art to make Mr. Weir's railway frog. Something obviously 
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has to be added, modified or changed to produce that result, 
and that something was Mr. Weir's contribution. Whether 
it were more or little, was, in view of the conceded result, 
immaterial, for that result supplied a need in practical rail- 
way operations better than it had been before supplied. It 
required invention to take a Vand by duplication and over- 
lapping to forma W, and after that was done society ac- 
cepted the invention and abandoned the 00. But it was in- 
vention all the same. 

Morden’s + trough plate” U binds only the side rails each 
to the other, and it was invention to take the two channel 
irons and make them hold the side rails by Joining the latter 
to and with the point, and thus at the same time and by the 
same means holding and, stiffening the frog point itself. It 
Was /wrention to dispense with Morden’s V shaped recess in 
the bed of the plate, and which prevented a lateral move- 
ment only, and to substitute therefor, in the manner de- 
scribed, the two channel irons which not only prevented the 
lateral motion, but also united and bound and stiffened the 
frog inte one compact, solid and unvielding whole. If this 
he not se, why do the railways and the defendants use Mr. 
Weir's railway frog ‘ ‘ 

Poinr X. 

The Thomas and Miller device had no other function than 
to keep the outer rails apart. Tt did not form any connee- 
tien to or with the frog rails. 


Point XI. 

To take the Thomas and Miller brace plate, and combine 

it with the V shaped trough plate of Morden, as the court 

below did, in order to construct a railway frog unlike either, 
Was judicial invention. But whether of high or low degree 

ix not material, for no such combination would produce the - 
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“Weir railway frog” and the defendants repudiate the 
combination as practical by adopting Mr. Weir's. To defend 
such an invention, by borrowing the presumption as to the 
period of gestation which obtains in pedigree cases only, is 
apparently judically abnormal. Whatever else may spring 
from such a= birth, certainly » Weir's railway frog” did 
not, even though * bolts and rivets awere old.” 


Point NIM. 

The date of Mr. Weir's invention is the date of his draw- 
ings, June 10, 1S76.) Such drawings are judicially accorded 
a controlling significance on the question of date. [Reeves 
vs. Keystone Co. LO. G., 468: Draper rs. Potonska, 13 ©. 
G., 276; Stevenson vs. Hovt 1. Mac Arthur's Pat. Case, 292. | 


Pons NIT. 

The court below erred in depriving Mr. Weir of the ben 
efit of this date. 

The statute assumes and provides for a case where an 
allowed patent has been permitted to lapse by reason of the 
nonpayment of the final fee. The statute itself creates the 
possibility of thé lapsing by default in the payment within 
a given time of such final fee, and then provides a remedy 
therefor, and it stvles this remedy a “renewed application 
preferred under this section.” 

The statute is therefore a remedial one and like all such 
statutes it is to be liberally construed so as to afford and not 
to defeat the relief intended. 

Mr. Weir's allowed patent having lapsed for the statu 
torv reason, and asa yicarious punishment for the default 
of his solicitor, he had the right to pursue this statutory 
remedy of a renewed application to obtain redress. This 
was the only right that Mr. Weir then had. namely, to re- 
new his application, and this he did [p. SS]. He renewed 


| 
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his application and * renewed” is a word of precise signifi- 
cance, and but for the privilege of taking the precise step 
thus indicated his right to a patent would have been gone. 
Mr. Weir had the same right to make this renewed applica- 


tion as he had to make the original application which had 


lapsed after the patent had been ordered to issue. The 
only limitation upon this second privilege was that the re- 
newed application should be made within two vears after 
the allowance of the original application, and Mr. Weir's 
renewal application was within such two vears. 

The facts and circumstances and statutory prescriptions 
which surround and embarrass an original application did 
not all or anv one of them appertain to the renewed appli- 
cation. The only questions of fact, which, upon a renewed 
application, would seem to be left open for contest, are : 
First. is the renewed application within the statutory two 
vears from the date of the allowance of issue on the original 
application 4 And, second, has such renewed application 
been abandoned ? which latter question, the statute saves, 
* shall be considered as a question of facet.” 

All the other questions appertaining to an original appli- 
cation have of necessity been answered in favor of the ap- 
plicant by the passing and allowance of his patent. And 
such answer enures to the benefit of the renewed applica- 
tion, and therefore the case is not open for further contesta 
tion under Section 4886, save upon the question of abandon- 
ment which is reserved by Section 4897. If therefore the 
renewed application be within the two vears, and does not 
fail by reason of an abandonment of the application as a 
fact within that time. such renewed application is not con- 
trolled in any degree by the other provisions of Section 
ISS6. Bhiere was no evidence tending to prove such aban 
donment, and the court below erred, therefore, in refusing 
to regard the renewed application in the light in) which 
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Section 4897 places it, and in holding that Mr. Weir's use 
and sale of his railway frog for more than two vears prior to 
such renewed application defeated his present patent. 
There is a long chain of authorities which sustain the right 
of an inventor as of the date of his original application. — In 
addition to those already cited, see especially Smith es. 
Prior, 2 Sawver, 461: Graham rsx. MeCormick, 10) Bissell, 
39: Bowes rx. MeNeal, 15 Blateh.. 125: Belton rx. Waters, 
7 OLG. 425: Adams esx. Edwards, 1 Fisher's Pat. Case, 1; 
Savles es. Chicago, 2 Fisher's Pat. Case, 523: Howard es. 
Christy, 10 O) GOS}: re Golding 8. O)G.. 141: Fire Ex. 
Case, 21 Fed. Rep. 48: Matthews ex. Wade. 1 Mae Arthur, 
15%: Gold ex. Commercial Co. 28> Fed. Rep. S43. 

Under the renewal application preferred under Section 
4807, bevend showing that there has been no actual aband 
onment as a matter of fact there is no obligation reposing 
upon the applicaw® to comply with the requirements of 
Section 4886, 4SSS or 4802: nor is there any obligation upon 
the commissioner of patents to perform the duty required 
by Section 4803. All these duties have been performed by 
the inventor and the commissioner with reference to the 
original application, and Section 4897, authorizing the re- 
newal of such application, requires, as a supplement, the an- 
swering only of the question of fact whether there has been 
actual abandonment of the application. 

It is obvious that there was no such abandonment of the 
right to a patent in the present case, for the reason that Mr. 
Weir's renewal application was filed within the statutory 
two vears, and in the interval he is not shown to have 
wbainconed his application. 

The distinction between the abandonment of an inven. 
tion, and the abandonment of an application for a patent, 
is recognized in the Statutes [Sections 4856 and 4894 |, and 
it is the abandonment of the application which is made a 


le 


question of fact under Section 4807. This distinction was 
overlooked by the court below, and it assumed erroneously 
that the abandonment specified in Section 4897, was the 
same abandonment as is specified in Section 4886 by the 
public use or sale for more than two vears, whereas it is in 
fact the same abandonment as is specified in Section 4894, 
rez.. the abandonment of the application, which might be 
proved, as a matter of fact, to have taken place with the 
consent and allowance, and bv the act of the applicant. 
Mr. Weir was therefore entitled to the full benefit of the 
date of his drawin;. vd such date was prior to the alleged 
public use and sale whieh was relied upon to defeat his 
preterm. 

This construction of Section 4807 has been the one which 
has been placed upon the Statute by the Patent Office, which 
was charged with the administration of the Patent Acts, 


and such contemporaneous constructionoby the government 
+ a —— . : > 2 = . - . — 


The decree of the court should be reversed with the 
usual instructions to the court below, 
(CLARENCE JA. SEWARD, 
OF Counsel for Plaintiff. 
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WILLIAM J. MORDEN er at. 
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ARGUMENT ON BEHALF OF APPELLEES BY 
C. K,z OFFIELD. 


May ir PLEASE THE CovuRT: 

This action is founded upon reissued letters patent 
granted the above complainant, dated September 30, 
1879, and numbered 8.914, for an improvement in railroad 
frogs. There is no allegation or proof of infringement 
except as the second claim. (Rec., Defts.” Witness 


*% 
, : . _P~ ? 
li tiie } . oS “i 


S. : 

Judge Henrv WwW. bonds ‘tt.in the court ‘low, upon 
careful hearing, dismissed the herein filed bill of com- 
plaint at complainant's costs in August, 1584, for 
several reasons appearing in his opinion, and noted here- 
after. 


Weir v. Worden, 21 Fed. Rep., 245. 


ak fee hee 


‘he complainant filed his appheation for patent October 


‘ 


1577. (Rec., $6) containing the following claims: 
rt. A frog having one of its point rails extending 
‘with a full width flange along the junction of the two 


* rails, substantially as and for the purpose specified.” 


‘6 2 \ frog having one of its point rails extending 


with a full-width tlange along the junction of two rails, 


‘and the other overlying its flange ally as and 


as 

“for the purpose specitied.” 
“3. In combination with the point rails Bb B’, titted to 
“each other as described, the angle or channel pieces D, 


“and connecting rivets C, substanualiy as and for the 


“ purpose specified.” (page 35. ) 
Upon October 31, 1877. the first and second claims 
“oo Pew cf , f erernycts ‘titel |? » eH 
WOE rejected upon referen¢ S CHed. | Oe « oj 
. => 


° | . J , , ’ . ‘ 
" ‘% seo @ " : — ‘ 4> ‘% *’ ’ . 
lirst clam wasthen erased and claims re-numbered 


a Ss , } . » FF 
Phe Worcs, “other flainge OVOTIVInNG ] of 


] } ] } ‘44 ‘ 
the second ciaim were ind there Was subpdstitutls d 


7 ra) : : : 4 | , reat eal 
the refare the foll ie. ane He OUIer PO Tali 
} . — ] . ‘ . t 
‘overlying the tlange of the tirst men 
e ! . * . . 
in the third claim, 


was inserted as. fi 


reWCcled 


novelty. (Rec. 87.) Weir then amended his third, 
now second claim, by inserting after the letter “D” as 
follows: “ Extending and bolted or'riveted together be- 
yond the point of the frog.” 

The patent office replied to this amendment by stating 
that the device as amended was merely a_ borrowing 
from the Shelby frog cited, and that the model did not 
show the extension as described, and rejected the second 
claim, but stated that if the second claim was amended by 
the insertion after ** B™ of the words “titted to each other 
as described,” and the model altered, the claim might be al- 


lowed. (Rec... 8S.) 


December 13, 1877, Weir inserted the words into the 
second claim as required by the patent office before grant- 
ing, and filed the additional model required. The 
claims would then read, as allowed in December, 1877, 
as follows: 

“1. A frog having one of its point rails extending 
“with a full-width flange along the junction of two rails 
“and the flange of the other point rail overlying the 
“flange of the first-mentioned one, substantially as and 
“for the purpose specified.” 

“2. In combination with the point rails B B’ fitted to 
“each other as described, the angle or channel pieces D 
“beyond the point of the frog, and connecting rivets C, 
“which extend entirely through the two-point rails and 
“the angle or channei pieces, substantially as and for the 


‘* purpose specified.” 


The claims, as above expressed, were allowed Decem- 
ber 22, 1877. (Ree., 8S.) This application was per- 
mitted to lapse. and no ste ps were taken to renew the 


same until early in 187g, when the application was then 
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passed with the claims as above stated (Rec., 8g), and 
the patent issued May 20, 187y. Upon June 27, 1879, a 
peution was filed for a re-issue of the above patent. A 
new specification was filed and sworn to by Weir upon 
June 28, 1879. This re-issue contained that second claim 
. 


which is the foundation of this action « Rec... 92). viz: 


“2 \ froe COM) sed substantialiv of the two center 


~* . — 
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rails [BD joined to form the V-shape point united to 
* outside diverging or wing raus by means of two chan- 
“nel or U-irons DD, one wine of which channel or U- 
* iron is shaped to tit the web of the abutting rails com- 
“ bined to form the point of the frog, and upon the other 
« side fitting the web of the wing or diverging rails, re- 
“spectively, and secured by bolts or rivets passing 
‘“ through the web of the rails and the sides of the chan- 


‘ nel bars. subsianually as shown.” 


Upon August 18, 1879, Weir erased all of his re-issue 
specification between line one and the signature: and sub- 
stituted a new specification therefor. (Rec... 967.) This 
new specification also contained this second claim in suit. 
This new specitication for re-issue contained the follow- 
Ing’ NeW statement of invention: 

* One of the olyects of this invention ts to furmsh a 
“firm lateral support upon each side of the V-shaped 
“rT is 1, : ' » f *} ‘ee . beech ‘ thie . . 

als by means of channel trons which, at the same 
“time, unite and hold the entire rails forming the V to 
“the wing raids tirmlv, umting and holding all the parts 

‘ e . ‘ ‘ 
“in their proper relative position:” and contained new 


. 


to the parts of the device sup- 


descriptive matter relating 
posed to fit the new statement of invention. The original 
specification described the angle or channel irons extend- 


ing bevond a fixed point and there bolted together, and 


the specification filed in July, 1877, contained the follow- 
ing unqualified statement: “ Whether i be angle iron or 
™ channel iron, / extend il Dey nad the potat HT which / 


. . . . . .* * 7 ~ 
“yom by a bolt r vizel, 1, which serves to materially 
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+ sdrengthen the point” \Rec., 85.) Tt would thus ap- 
pear that not only ts the second cl 


into the re-issue, but also that the original statement of 


aim bodily interpolated 
invertion would have made this claim impossible ; and, 
indeed, the now claimed invention of the second claim is, 
in fact, by implication, disclaimed by the statement of in- 
vention as tirst formulated and expressed in the Weir 
specification of July, 1877. It would appear from the 
above statement of facts, and from such statement alone, 
that this case should fail, under the law as laid down by 
this court. 
“If the amended application and model filed by Turner 
“five vears later embody any material addition or vari- 
‘ance from the original—-anvthing new that was not 
“comprised in that—such an addition or variance cannot 
“be sustained on the original application. The law does 
“not permit such enlargement of an original specification 


“which would interf 


fere with other inventors who have 
entered the Neld in the meantime, than it does in the re- 
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** 1SSUC patents previousi\ j‘jeranted. 


=~ 


Railway Company v. Sayles, 97 U. S., 503. 


If we are correct in our suggestion that the patentee 
in his original specification, in declaring toat whether it 
be angle iron or channel iron he extends such angle iron 
and channel iron beyond the point Hl’ so as to make ears 
H} which he joins by a bolt or rivet, etc.,—by this state- 
ment has detined his device and established, beyond cavil, 


its identity- and are correct that by so fixing the con- 


struction of his device, he practically disclaims any de- 
vice not so constructed, as containing his invention, then 
it is plainly evident that inthis re-issue in suit this patentee 


has attempted to reclaim what onginally he had. by plain 


intention. disclaimed. ‘This cannot be done by re-issue. 


Legoctt vy. Avery, tor U.S., 287. 
ANlzwater Ce mpas y We Beecher My o, Cam S 
Fed. Rep., O05. 
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Prior ArT 


shows no room for invention as to devices of second claim ° 


ee 


in suit. This second claim as read by complainant, is 
simply for a U-shaped channel iron, uniting and tying to- 
gether the point and wing rails forming a railroad frog, 
such U-irons fitting the webs of their impinging rails, and , 
the whole structure held together as a unit by bolts, as 


shown, etc. 


« 

' 

Thomas & Minter Patrenr, Marcu 3, 1874, (Rec., | 
. « 


page 75.) 


‘ 
In this patent the channels or U irons are’ signiticantly { 
‘ 


called * brace-plates D,” and the patentees say that “ there , j 
i 


“mav be any number of these braces or brace-plates “4 
“which are arranged between the wing rails B Bb and f. 
‘are bolted at their turned-up edges to the sides of said a 
“rails, which they serve to stiffen and Keep at their proper PA 
“distance apart.” Figs. rand 3 of this Thomas and Miller f 
patent show these brace-plates or channel irons substan- } 
“@. 
tially U-shaped in form, more so, at least, than in the 
Weir patent in suit, and manifg stiy. serving the same ob- : 4 


ject and purjp Se 
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channel irons fitting the web of the rails; and in both 
cases being substanually for the same end; the language 
of Thomas & Miller more precisely stating their purpose 
and object, namely: to stiffen and keep their associated 
and combined rails at their proper distance apart. Judge 
Blodgett identifies these brace-plates of Thomas & Miller 
as “narrow, or short channel irons,” and sees no inven- 
tion in holding the V-shaped point of the frog in correla- 
tion to its parts when so desired, as described by Weir, 
over any use made of channel irons by Thomas & 


Miller. 


WittiaAM J. Morpen Patent, Fes. 22, 1876. (Rec., 


79.) 


anted to the defendant Morden 


This patent was gr 
January 12, 1876, and numbered 173,807, more than a 
vear and a half prior to the date of application of Weir 
for his patent. This patent ef Morden shows all there is 
of invention in the second claim of the Weir re-issue, and 
has in a more perfect form the U-shaped plate attempted 
to be covered by such second claim, and used substantially 
in the same relation of parts, the description being :—* My 
“invention Consists of a metallic plate swaged or formed 
‘into a trough, a cross-section of which has the form of 
“a U,anda plan view the form of a Y. The sides of 
“my improved trough-plate at or near the center, form a 
“ narrow neck or throat, and the sides of the trough-plate 
“diverge at any required angle from the narrow throat. 
“ © . * The sides of the trough-plate are made to 
“conform to the curve of the side rails, as well as the 
“form of the neck and the base of the rails, and are 


firmly st cured Lo the rit ck the rails by bolts, rivets, 


S 


or in any manner that would suggest itself to the mind 
of an ordinary mechanic. The side sections of the rails 


or wings are nicely fitted and supported by the sides of 


the plate, which are turned up and fitted nicely to the 


base and neck, as above described, and securely fastened 
‘in any manner thereto. The sides of the plate thus 

secured to the side rails or wings, give additional 

strength thereto, and prevent the wings from breaking, 
and form a light frog that is strong, elastic and durable, 
and not liable to become disarranged by continual use. 

* * * The trough-plate is formed of any metallic 

substance, swaged, rolled or forged into its proper 

shape, and is made of the proper thickness to withstand 

all strain that it may be subjected to.” Figs. 1, 2 and 

of this Morden patent show this trough-plate in section 
and detail. 

The single claim of Morden then distinctly makes 
prominent the invention set forth as above in the opening 
lines of his claim, namely: “A metallic plate, A, formed 
“ into a trough, the diverging sides of which are made to 
“ conform to the shape of the sides of the rail sections, 
“etc.” Morden, instead of relving entirely upon these 
trough-plates to hold the V-point of the frog in position, 
adds a recess in the construction, to assist in this end, but 
it would be the commonest mechanical construction and 
conception to dispense with the recess, and rely entirely 
upon fastening the point rails to these trough-plates “ in 
‘any manner that would suggest itself to the mind of an 


“ ordinary mechanic,” as provided for by Morden. 


EGAN 1876 PATENT 


(Ree.. 147), shows a frog composed of two center 
rails joined to form a V-shaped point. This point is 
united to two diverging or wing rails, by means of a 
channel iron, as shown in one of the drawings of the 
Weir patent in suit, which channel iron extends from one 
wing rail to the other, and is bolted to the flanges of the 
wing rail. The V-shaped point is held to the U or chan- 
nel iron, and in a somewhat different manner from that in 


Weir, which constitutes the principal difference between 


the two. 


Jounson 1875 PATENT 


(Rec., 78), shows a frog composed of two center rails 
so joined, as to form a V-shaped point precisely as in the 
Weir patent. One of the rails, to use the language of 
Weir, “extends, unbroken and uncut, directly across the 
‘‘ path of the other, and in itself makes a solid end to the 
“point with the full width flange.” This V-shaped 
point in this Johnson patent, formed of these two rails, is 
fastened together by means of fish-plates adjusted and 
fitted to their webs on the outside, and bolted together 
precisely as in the Weir structure. The wing rails are 
not shown in this Johnson device, but U or channel irons 
were old at that date, as exhibited in Thomas & Miller, 
and if it had been desired to unite the V-shaped point to 
the wing-rails, it would have been only the commonest 
and, indeed, the only natural method of uniting and com- 
bining such point and wing-rails, by means of extended 
fish-plates or channel irons, as shown in the Weir device, 


such channel irons for such purpose, being already old in 


TO 


the art as exhibited in said Thomas & Miller patent, 
supra. In view of these slight mechanical changes, 
which only required to be made in the above patented 
structures to establish entire identity between such struc- 
tures and the Weir device in question, we have great con- 
fidence that the decision of his honor, Judge Blodgett, 
will stand as the decision of this court regarding the 
patentability and inventive creation of the complainant 
Weir, and that Judge Blodgett, in so holding, only carries 
out and follows a long line of decisions of this court, be- 
ginning at an early period and following each other in 
rapid and unbroken succession down to the present time, 
principal among which are 
Tlotchkiss v. Greenwood, tt Woward, 248. 
Stimpson v. Woodman, 10 Wallace, 117. 
flicks v. Kelsey, 18 Wallace, 670. 
Smith v. Nicholls, 21 Wallace, 142. 
Brown v. Piper, 91 U.S., 37- 
Reckendorfer v. Faber, 92 U.S., 347. 
Terhune v. Phillips, 99 U.S., $92. 
Atlantic Works v. Brady, 107 U.S., 192. 
Phillips v. Detroit, 111 U.S... 614, etc. 
Pomace [lilder Co. v. Ferguson, t19 U.S., 


337: 


The complainant can not bring himself under the deci- 
sions relating to wide adoption and use as evidence of 


invention and patentability for the reason that in his 


prima facie case not a single witness was called to estab- 


lish the fact that the frog in question had ever been 
adopted or came into general use or was recognized as 


any valuable addition to the track equipment of railroads; 


and it was onlv in rebuttal of defendant’s case that the 


It 


complainant produced the patentee himself who, without 
giving data or facts, attempted to eulogize his supposed 
invention and speculate upon its supposed advantages. 
We respectfully suggest that in none of the cited cases 
where wide adoption and facts dehors the patent itself have 
been proven to show invention or patentability; have 
such facts been established by the deposition solely of the 
patentee, and we further suggest that the inability or 
failure of the complainant and patentee to produce any 
other testimony is a sufficient answer to the desired effect 


of his own deposition. 


The defendant Morden, in this action, owns both the 
above Thomas and Miller and Morden patents, and for 
many years past has manufactured his frog structure 
under said patents, and has established a large and credit- 
able business for such frog structure, heretofore undis- 
turbed and unquestioned until the assault was made upon 
his business and trade by the litigation here present, and 
there is no testimony to show that any party in this 
country, other than the defendant Morden, is now manu- 
facturing this particular railroad frog. There can be 
scarcely a doubt that the present re-issue was taken for 
the sole purpose of working the destruction of the frog 
structure business of this defendant or causing said de- 
fendant to pay tribute to this complainant therefor. This 
fact is more apparent when we examine the Morden 
patent of February, 1876, with the re-issue in suit. The 
Morden trough of his 1876 patent is exactly and precisely 
what it claims to be, U shaped, and is so described in the 


: ‘ a ° / y 
patent. The channel iron of Weir is not U shaped, as 


expressed in the re-issue, but is an angle iron as described 
in the original specification filed, and as such is distinctly 


shown in the drawings and not otherwise. 


Defendant Morden, in Manufacturing His Frog Structure Under the 
Thomas & Miller 1873 Patent and His Own Patent of 1876, Man- 
ufactured in Said Year 1876 the Substantial Device Insisted Upon 
by Complainant as the Structure of the Second Claim of the Re- 
Issue in Suit. 


frederick A. Bowes testitied that in the year 1876 he 
was one of the members of the firm of Egan & Bowes, 
at Chicago; knew the defendant Morden, and had an 
arrangement with him to manufacture and sell his frogs 
and crossings, for which they paid him a royalty. (Rec., 
63; Qs. 1, 2, 3 and 13.) Witness then referred to his 
books and stated that they sold frogs and crossings simi- 
lar to Morden’s 1576 and July, 1878, patent; one on Sep- 
tember 13, 1876, to the Chicago, Danville and Vincennes 
Railroad Company, angle 60 deg. and 20 min.; one upon 
October 3, 1876, to the Indianapolis, Bloomington and 
Western Railroad Company, angle of crossing 63 deg. 
and 7 min.; one October 13, 1876, to the Chicago, Dan- 
ville and Vincennes Railroad Company, crossing angle, 
60 dey. and 20 min.; one October 28, 1876, to J., B. & 
W. R. R., Clinton, Hlinois, crossing angle 47 deg. and 50 
min.; also one to the Chicago, Bloomington and Quincy 
Railroad Company, Galva, Illinois, October 24, 1576, and 
one to the Peoria and Rock Island Railroad Company, 
February 5, 1877 (Ree., 64: Q. 5), and that in the var. 
ous railroad crossing-frogs the angles varied. This depo- 
sition is not disputed. 

Sketches of these Morden frog-crossings, sold by this 
firm of Egan & Bowes in 1876, appear between pages 


98 and 99 of this record, and show that in the vear of 1876 


anumber of frog-crossings were manufactured by the 


defendant Morden and sold by the tirm of this witness, 
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constructed in substantial accordance with the precise 
structure contended for by the complainant as _ repre- 
senting this second claim in suit. The application for the 
original Weir patent was not made until October, 1877, 


more than a vear after Morden had been actually con- 
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structing and placing his frog structure upon the market, 
and after the same had been in use by some of the princi- 
pal railroads in the United States. It was suggested upon 
the argument that the date of the renewed application 
9 of Weir for his original patent, namely: February, 1879, 


should stand as the date fixing the point when, two years 


prior use would defeat such application, the entire origi- 


nal application having been allowed to lapse nearly two 


years prior to that time; and if this were true, the above 


prior public use of Morden, nearly two and a half years 


before, would itself defeat this patent. This was practi- 


cally so held by Judge Blodgett in his opinion; and this 


would, without doubt, be the result if the renewed appli- 


cation on February, 1879, was for a substantially differ- 


ent invention. as to the second claim. than exhibited in the 


original application. 
Globe Nail Co. v. Supertor Nail Co. 27 
Fed. Rep. p. 454 


Re-issue in suit invalid. 


The date of the first allowance of the original Weir 


patent, December, 1877, should determine the validity 


of the re-issue in suit. —There can be no contention other- 


wise than that the re-issue broadened materially any asserted 


invention disclosed by the original application of Weir, 


even under the claim of the counsel for complainant, to 


the eflect that there was once probably a model on file at 
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some time, which did not show the angle irons bolted or 
fastened together beyond the point of ‘the frog. The 
whole theory of the invention of Weir, as first’ stated in 
his original application, was to the end and effect of 
strengthening and uniting the frog point by bolting the 
angle or channel irons together immediately in front 
thereof. A period of between two and three years 
elapsed after the allowance of this claimed invention 
before the present application for re-issue was filed. Weir 
certainly knew what this original application contained, 
as he signed and swore to it, and he must have known 
that such application contained the express and unquali- 
fied statement of invention, namely: that “whether it be 
« angle iron or channel iron, I extend it beyond the point 
« HI’, so as to make ears H, which I join by a bolt or rivet 
“ ], which serves to materially strengthen the point.” A 
re-issue can only be founded upon inadvertence, accident 
or mistake, “but where it is apparent on the face of the 
*“ patent, or by contemporary records, that no such inad- 
“ vertence, accident or mistake, as claimed in the re-issue 
« of it, should have occurred, and expansion of the claim 


“ can not be allowed or sustained.” 


Fames v. Campbell, 21 QO. G., 337. 


How plain it is from an examination of this Weir 
original patent and the contemporary records thereof that 
there was neither inadvertence, accident or mistake on 
the part of the patentee, or his representatives, in the 
granting of the original patent, but that such patent was 
the deliberate judgment of the patentee and his solicitors 
and counsel with no other thought, intention or expecta- 
tion other than that such original patent represented the 


entire invention of the complainant. 
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Being made certain by this record that the defendant 
Morden manufactured his frog structure and _ railroad 


crossin 


manufactured the exact frog structure complained against, 
prior to February, 1879, and being made certain that the 
defendant Morden, in July, 1878, obtained letters patent 
which show substantially the claimed invention of the 
second claim of this re-issue as now translated by the 
complainant (Rec., 81), this re-issue will come under 
the well-settled doctrine that the same must fail by reason 


of adverse rights having accrued. 


[t is attempted by the complainant to give standing and 
effect to this re-issue by attempung to show that the 
original application, as filed, was without his sanction and 
by charging his alleged solicitor with embezzlement, 


drunkenness and neglect, as a justification for the present 


re-issne. 


ord, evidently specious and misleading. The complainant 
Weir states that E. A. Ellsworth was his solicitor, suc- 
ceeding Mr. Millward, and that with Mr. Ellsworth “ was 
“ entrusted the final fee to pay over to the patent office on 


‘“ his arrival at Washington, where he started for about 


La 


* 


“report the fact, so that the application for a patent 
“lapsed,” etc. (Rec., 112, Q. 56.) The complainant 


gs substantially like his structure now complained 


against in this action, long prior to the year 1878, and 


This is, when examined in the light of the rec- 


‘the middle of June, 1878, and at which time he got ona 


‘big drunk and squandered the money; then failed to 


Weir also attempts to 
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‘Fames v. Campbell, 21 QO. G., 337. 
Can Company v. Lloyd, 11 Fed. Rep., 


I 


Fones v. Barker, 11 Fed. Rep., 599. 


cyt 


give the impression that to his 
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knowledge no model was ever furnished to the patent 
office in connection with his original application, showing 
the channel-plates extended and bolted beyond the point 
of the frog. (Rec., 115; Q. 80, 81,82.) The file 
wrapper and contents show that E. A. Ellsworth was not 
the attorney of Weir and had nothing to do with the filing 
of his original application or any amendments thereto 
thereafter. (Rec., 83 to 88.) Such file wrapper and 
contents showing that E. A. Ellsworth appeared as the 
attorney for Weir at the time the petition for renewal of 
the original application was filed, early in 1879, and ob- 
tained such renewal and grant paying the final fee there- 
for. (Rec., 88-9.) The file wrapper and contents 
also show that a model was filed with the original appli- 
cation, exhibiting the channel pieces extended and_ bolted 
beyond the point of the frog, in December, 1877. In view 
of this record evidence, Mr. Weir’s attempted justification 
of the re-issue in question and his apology for his original 


application appear to be questionable indeed. 


DATE or WetrR’s INVENTION. 


The complainant Weir further attempts to avoid the 
etlect of the long antecedent frog manufacture of this 
defendant, Morden, extending as far back as the vear 
1876, as shown supra, by attempting to locate the date of 
his invention prior to June, 1876, and to that end and 
purpose introduces a rough sketch with certain endorse- 
ments thereon which he claims to have been made in June, 
1876. An analysis, however, of the effort of the com- 
plainant to so tix the date of his invention, discloses un- 
certainty instead of certainty as to this matter. Com. 


plainant fixes his date of invention by this sketch. (Rec., 


— 


a 
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re, abet 


rrr, Q. 54.) The sketch bears the endorsement upon it 
of the words and figures “ June to, 1876. The above 
was this dav explained by F. [. Weir as his invention 
“ofafrog. W.H.H. Allison:” the witness stating that 
_~# he had made a model prior to the time of making the 
‘f sketch, his language being, “I cannot state the exact 
“date. Think it was made prior to June, 1876. (Rec., 
“ris, Q. 6s.) * * * T cannot state the exact date 
P “previous to June, 1876, but am quite certain it was 
“prior to that date.” (Q.67.) The witness is careful 


_ 


not to state that the date of June 10, 1876, appearing upon 
the sketch, was placed thereon at that date, Weir also 
stating that the first frog he constructed was made in 
{ July, 1877 (Q. §3) that is, “to the best of my recollection, 


“it was practically exactly like it.” (Q. 75. 


Mr. W. H. H. Allison was called to substantiate this 


sketch. He did not, however, write the words “ June 10, 


“1876,’" upon the sketch, and only swears that “to the 


‘“hest of my recollection they were on there at that 


“time.” 


It will be seen from the above that there is no positive 


testimony as to the date when this sketch was made, nor 


as to the identity of the frog made by Weir in July, 1877, 
with the patent in suit, the testimony of Weir as to this 


matter being qualified always with the statement, “ to the 


“best of my recollection,” as is also the deposition of the 


witness Allison. 


In the case of /rish v. Anapp, 18 O. G., 736, the court 


stated that where an interested witness uses the expression 


“to the best of his knowledge ” and “as near as he can 


“ recollect.” these expressions show that he had no certain 


recollection about it. An examination of this sketch of 
the asserted Weir invention seems to carry upon its face 
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extrinsic proof that the words and figures * June 10, 1876,” 
were not written there at the time the witness Allison en- 
dorsed his statement thereon, for the reason that the witness 
Allison ran his lines and signature parallel with each other, 


and would also have carried out the same effect as to the 


words “ June 10, 1876,” had such words been endorsed 


upon the sketch at the time of his signature thereto. — It 
is evident from the opinion of Judge Blodgett that he 
places but slight contidence, as to this asserted date of 
invention, upon the part of the complainant, ‘Weir. This 
being true, the undisputed testimony shows that the frog 
structure of the defendant, Morden, was made a very 
considerable length of time prior to any authoritive dis- 
closure in this record as to the date of invention of Weir 


relating to the second claim in suit. 


NON-INFRINGEMENT. 


Of course, if any such-construction can be given to the 
second claim of the re-issue in suit, to the effect that such 
claim is simply the tving or uniting together of the point 
and wing rails of a frog by means of U-irons, then the 
question of infringement is practically closed in this case. 
But if, as we contend, the particular construction and 
relation of parts of the flanges of the two-point rails, as 
provided for in the Weir patent, is a part of the claim, 
then we most respectfully insist that the defendants’ struc- 
ture does not infringe this second claim, for the reason 
that in this Weir re-issue BB are two rails which com- 
pose, at their united ends, the point of the frog. In the 
description, Weir states that instead of cutting away both 
anges of these rails so as to make the point, as is the 


common way, he continues: * the flange of the rail, B, of 
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“full width, intact clear along the junction of the two rails 
“to the point where it strikes the flange of the outer rail, 
“as shown in Fig. 3, which is almost immediately under 
“the point . of the frog, and I swage up the flange 4’ of 
“the rail B’ on one side, as shown in Figs. 5 and 3, so that 
“it lies over the flange of rail B, this flange of rail B’ 
“ being cut away angularly on the edge to properly meet 
“the line of the web 4°’ of the rail B.” This is a 
particular identification of the frog structure of the 
complainant, and is so made certain by the specification, 
the patentee stating as a_ part of his invention, that the 
point rails must be so formed and constructed “as that 
“one of the rails extends unbroken and uncut directly 
“across the path of the other, and in itself makes a solid 
“end to the point with a full-width flange which is over- 
“lapped by the flange of the other rail, and thus a flange 
“of double thickness is afforded at a point where strength 
‘is particularly needed, and the cutting away of the 
“flanges (as is the usual custom), is avoided entirely.” 
An examination of the drawings, especially Fig. 3, which 
is a plan of the underside of the frog, showing the con- 
tinuation of the main point rail, with a full-width flange 
throughout, and Fig. §, being a cress-section of the same, 
shows clearly this designed invention of the patentee, and 
no other form or mode of construction is provided for or 


suggested as to the construction of the point rails. 


The defendants employ no such construction in the 
production of their frog points, but form such points in 
the usual way disclaimed by the complainant as_ to the 
uniting of the point rails. It would follow from com- 
plainants’ specifications of the re-issue in suit, that if 
this re-issue is to be held valid at all, it must be confined to 


the identification of parts exhibited in the patent and 


a we 
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stated as the essence of the invention, and that no struct- 
ture in which there is an entire absence of such correla- 
tion of parts could be held to infringe the same. Deferd- 
ants’ frog structure is not so formed. It has no such struc- 
ture, no such point; has no rail extending, unbroken and 
uncut, directly across the path of the other, so as to make 
a solid end of the frog point with the full-width flange, 
nor is it overlapped by the flange of the other rail, form- 
ing a flange of double thickness, but defendants’ frog 
point is constructed in the usual way with both flanges 
cut away and the rails adapted and fitted directly to each 
other. This was the position urged below in which, as 
appears by the opinion of Judge Blodgett, he fully con- 
curred. 
I most respectfully submit that, as a right conclusion, 
based upon this record, the decree ef the Circut court 
should be affirmed for either or all of the above reasons 


urged. 


“(4M ‘ ) 
Of Counsel for Ap pgll 
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Repity TO APPELLEES Brier By E. E. Woop. 


Pornt I. 


Appellees did not file a cross appeal, but their brief filed in 


this cause argues on the assumption that such appeal was taken 
and that the Court below erred in not holding the re-issue 
patent in suit void, because it contained new matter not found 
in the original patent. Such a defense should not now be opened 
to appellees, especially should this defense be denied, because 
no copy of the drawing of the original patent is of record in 
this case. 


Point II. 


But if this defense is still open to them under the rules, it 
cannot prevail. The chief cause of complaint is that the original 
patent contained the following statement. Whether it be angle 
iron or channel iron, I extend it beyond the point H, which I 
join by a bolt or rivet I, which serves materially to strengthen 
the point. This statement will be found, was only correct with 
regard to the angle iron feature, which was ommitted in division 
A re-issue No. 8,914, the patent in controversy. The applica- 
tion being divided and a second one division B, was made to 
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cover the angle iron feature. The present re-issue 8,914 is 
confined to the channel iron, called in this record the U irons. 
There is no copy of the drawing of the original patent in the 
record. The drawing of the re-issue only being shown, and as 
a presumption of law it is the same as the original patent. 
(See drawing opposite page 5 of the record.) Now the original 
specification page 84 describes figures 4 and 5 in the following 


language : 
“Figure 4 is a plan of the frog, embracing a modification in 
the manner of connecting the rails. Figure 5 being a cross 


soction of this figure.” 

The specification further states, see page 85: 

“T connect the point rails BB together by rivets C, which 
while they secure these rails together, also secure pieces of angle 
or channel iron D to said point rails The channel or angle 
iron making the separating medium between the rails BB’ and 
wing rails AA’ and giving a means for attaching said wing 
rails. With channel iron I attach the wing rails in the manner 
shown in figure 5.” 

Now this description merely shows the channel irons when 
we refer to the drawing, figures 4 and 5, which it will be found 
are destitute of the rivet or ears in front of the point. This 
language taken in connection with the drawing clearly means 
that this is one modification or method of constructing it when 
the channel irons are employed. Because the drawings do not 
show the bolt H, end the following language which was first 
quoted shows that there was another way, ordinarily we would 
say this is the preferred form of construction. The copy of 
Patent Office model corresponds with figure 4 of the drawing 
and not with figure 3. A tair and liberal construction there- 
fore, of the original specification, that both forms of construction, 
viz: with and without the bolt H, were contemplated by the 
patentee and that he intended that one form should be the 
equivalent of the other. But whatever the strict construction 
of the original patent would be it has been corrected by re-issue 
promptly applied for. 


Point III. 


The counsel for appellee on the bottom of page 11 of his 
brief says, “The channel iron of Weir is not U shaped as 
expressed in the re-issue, but as an angle iron, as described in the 
original specification filed, and as such is distinctly shown in the 
drawing and not otherwise.” This statement is in conflict with 
the first cause of complaint about the enlargement of the re- 
issued patent, for the very language quoted by counsel emphat- 
ically describes a channel iron, and the Court will observe 
that the channel iron and the U iron are every where treated 
as equivalent terms by all witnesses in the case. The 
language quoted by fis in Pornr II is still clearer in describing 
these channel irons. The only excuse we can conceive for so 
bald a statement is that counsel has not understood the cross 
section figure 5 of the patent drawing. In descriding this 
construcion the patentee says, (see page 85) “withchannel irons, 


I attach the wing rails in the manner shown in figure 5, the 


outer flanges of the iron being notched at d for the passage 
before the outer rails are attached of the long rivet C, the bolts 
EK, which connect the outer edge, being placed between the 
notches D. Now in this figure 5 the cross section of the outer 
wings of the channel, or U iron above the bolt line, do not have 
section lines like the remaining portion of the channel iron and 
correctly so too because this figure shows the notch d. This 
section being taken through the line of the notch must show 
the rear portion of the notch or notches in elevation, and section 
lines would be misieading, hence the upper portion of these U 
irons on the outer wings are shown, as we say, in elevation and 
not in section. We know of no other way of showing this 
notch d. We ask the Court to carefully compare this cross 
section figure 5, with the cross section figure 3 which does 
show the angle iron. The angle irons terminate abruptly 
against the lower edge of the web of the outer rails. We think 
the Court will have no difficulty in perceiving that figure 5 as 
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described in the patent, shows and defines channel irons, and 
figure 2 shows angle irons, only. 

Certainly counsel did not intend to mislead the Court by the 
statement above quoted. He must have made this mistake by 
not correctly understanding the drawing. 


Pornt [V. 


Again, on page 14, counsel makes the following statement: 
“a period of between two and three years elapsed, after the 
allowance of this claimed invention, before the present applica- 
tion for re-issue was filed.” This is error. The original appli- 
eation was allowed in December, S77. It is proved by the 
following words on page 90 of the record: “Issue December 
22d, 1877, F. A. Seely.” Now the re-issue was filed July 14th, 
IS79. (See page 98 of record.) It was received June 30th. 
The affidavit was made June 30th, but the petition was not 
received until July 14th. 

Mr. Weir testifies, as soon as he received the patent he saw 
that it was incorrect, and he took steps at once to have it re- 
issued. It was not, therefore, a period of between two and 
three years between these dates, but only eighteen months. 
It must be borne in mind that Mr. Weir did not see the claims 
as passed until he got his. patent, and he could not apply for his 
re-issue before his patent was granted, and it was only then 
that he discovered the mistakes. 

It does not seem equity LO say that because a patentee, or his 
attorney, has made a mistake in a specification or claim, that 
the patentee shall forever be bound by such mistakes, be 
he never so prompt in correcting it. It seems inequitable to 
us to hold that because of such mistakes, which the patentee 
has corrected by re-issue and repayment of .proper patent fees 
promptly, much within two years, which is the limit allowed for 
correction under some decisions of this court, that this rule 
should be now changed and say that no mistakes can be cor- 
rected by re-issue, and that meritorious inventions so corrected 
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are to be taken away from the patentee and given to a rival, 
for such would be the athe of applying the argument of coun- 
sel for appellee. 


PoInt V. 


Counsel tor appellees on pages 15 and 16 of his orief has 
attempted to throw discredit upon the testimony of E. C. Wegr, 
the complainant in this case. The gravamen of the charge is 
that Mr. Weir is contradicted by the record in regard to the 
time when KE. A. Ellsworth became his attorney. Counsel 
states that Mr. Ellsworth does not appear of record as attorney 
until the date ot the renewed application in 1879. Well, Mr. 
Weir does not 2ttempt to give the date when he employed Mr. 
Ellsworth. He states that Mr. Millward did file his applica- 
tion. Well, so the record shows. Now, the record further 
shows that this application was allowed December 22d, 1877. 
The record further shows that nothing more was done by attor- 
neys of record until February, 1879, when Mr. Elisworth’s 
name appears as one of the attorneys. How this discredits the 
statement that Mr. Weir employed Mr. Ellsworth in June, 
1875, we are at a loss to conceive. When Ellsworth succeeded 
Mr. Millward as Mr. Weir's attorney is not of record in the 
Patent Office, but it was after the death of Mr. Millward, which 
date is not proved. It may have been the day the patent gvas 
allowed. Mr. Weir states that it was in June, 1878, and it is 
not contradicted by any proof whatsoever. 


Pornt V1. 


Counsel again attempt to discredit Mr. Weir in regard to his 
testimony on the date of his invention. On page 17 he quotes 
from the testimony on the sketch which appears opposite page 
3 of the record ; and says this, (see page 17 of his brief): “The 
witness stated that he had made a model prior to the time of 
making the sketch. This statement is liable to mislead. We 
ask the Court to read the whole of the witness’ answer to ques- 
tion 53, page 3, of the record. The model referred to by the 


. 
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witness is the one which led up to his invention, and not the 
model of this invention. Counsel further attempts to argue 


that from an examination of this sketth there is extrinsic proot 


that the words and figures, “June 10th, 1876,” were not written 
there at the time Allison endorsed his statement thereon. 
For the reason that the witness, Allison, ran his lines in the 
signature parallel with each other, and would also have carried 
out the same effect as to the words “June 10th, 1876,” had such 
words been endorsed upon the sketch at the time of his signa- 
ture thereto.” We are sorry to still disagree with counsel in 
his statement, but it is apparent to our minds that the word 
“was” under the figures “1876” was dropped down to avoid 
running into them, and the words “this day” were brought 
back again to the original plane of the commencement of the 
line. Again, it is apparent to our minds that these lines are 
not all parallel. Now, as witness, Allison, thinks he did not 
write the words, June LOth, 1876, it would be natural that the 
plane of the lines written by witness, Allison, would be a little 
different from the plane of the words and figures which were 
written, as we suppose, by Mr. Weir. This argument falls to 
the ground. Let us look at it in another light. Mr. Allison's 
testimony is found commencing on page 122 of the record. He 
states that he is 49 years of age: a resident of Cincinnati ; 
Master Car Builder of the Cincinnati, Hamilton and Dayton 
Railroad. He testifies that he wrote the lines on that sketch 
which read as follows: “The above was this day explained by 
F. C. Weir as his invention for a frog, W. H. H. Allison.” 
Now, is it reasonable to suppose that Mr. Allison, a reputable 
man, would have put this statement about a date when no date 
was in his mind? Would he have made this statement at all 
had the date not been written before him ?—Counsel also quotes 
the case of Irish vs. Knapp, 18 O. G., with reference to the 
statement of an interested witness, and he cites that case with 
reference to Weir’s testimony, where he says to the best of my 
recollection, inferentially meaning that Mr. Weir did not swear 
positively to this date. But if the Court will read his answer 


- 
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to question 54, page 3, of the record, it will see that Mr. Weir 
did state positively that he explained that sketch to Mr. Allison 
on that day. On cross-examination he says “to the best of my 
recollection,” but was not his recollection refreshed by the 
sketeh ? And is not the sketch itself supported by the testi- 
mony of Weir and Allison sufficient evidence of the date of its 
being shown to Mr. Allison, and. proof enough to satisfy any 
Court bevond cavil when it stands urcontradicted? Will the 
Court, upon the mere inuendo of counsel, discredit such testi- 
mony as this’ The counsel also refers to the opinion of Judge 
Blodgett, and states that it is evident from that opinion that he 
placed but slight confidence as to this asserted date. Now we 
come to a different conclusion in reading the opinion of his 
Honor, Judge Blodgett ; we think he did place confidence in 
this date fixed by Weir, and he presumes that Morden had his 
invention, which was put in use September 13th, 1876, some 
months before that time. Or, to quote the language of the 
Court exactly: “And the Court will presume that in the due 
course of business it took at least some months before that time 
to devise and produce these frogs.” Now, if Judge Blodgett 
had discredited the testimony of Allison and Weir, would he 
not have placed it on that ground rather than to assume that 
Morden was prior to Weir, because it took some months for him 
to devise his troy 
Point VIL. 


Counsel, on page 10, admits that it required “slight” mechan- 
ical changes in the prior deviee to produce the frog in contro- 
versy. We believe these changes were more than slight because 
they never occurred] to Morden until after Weir's frog was on 
the market. 


Pornt VIII. 


Counsel, on pages 10 and 11, of his brief, objects to the proof 
of the utility of the Weir frog offered in rebuttal. The testi- 
mony was offered for the sole purpose of establishing the utility 


of the Weir frog over the Morden. We submit it is competent 
for that purpose. Counsel further suggests that the failure to 
produce any other witness than complainant is a sufficient 
answer to his deposition. Counsel overlooked the testimony of 
Hill, (see answer 9, page 102.) Witness Bowes for the defend- 
ant also testified to the failure of the Morden device, (see page 
69, answer 55.) We proved the durability of Weir’s to show 
that the difference between the two was not “slight,” but sub- 
stantial, and the fact of the adoption by defendant of the Weir 
device and the abandonment of his own, is very persuasive 
evidence of patentability. 


E. E. Woop, 


